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Certified List of the Occupational Safety and 
Health Review Commission 

UNITED STA7LS COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

GENERAL ELECTRIC COMPANY, ) 

) 

Petitioner, ) 

) 

v - ) No. 75-4116 

OCCUPATIONAL SAFETY AND HEALTH j 

REVIEW COMMISSION, ) 

) 

Respondent. ) 

CERTIFIED LIST OF THE OCCUPATIONAL SAFETY 

AND HEALTH REVIEW COMMISSION 

The Occupational Safety and Health Review Commission, by its Executive 
Secretary, certifies that the list set forth below constitutes a full and 
accurate transcript of the entire record of a proceeding had before said 
Commission and known upon its records as OSAHRC Docket No. 2739. This 
transcript includes the pleadings and transcript and testimony upon which 
the order of the Commission in said proceeding was entered, and includes 
also the findings and order of the Commission. 

VOLUME I Exhibits introduced into evidence: 

Employer's (Respondent's) Exhibits R-l and T-3 thru R-9 
Secretary’s (Complainant's) Exhibits C-l thru C-31 
Joint Exhibits J-l thru J-3 
Union's Exhibits P-1 thru P-4 


VLlLUME 11 Stenographic transcripts of testimony taken before RECORD 

Administrative Law Judge Charles K. Chaplin on - 

June 19, 20, 21 , 25, 26 and 27, 1973 . 1-1077 


VOLUME III — Pleadings 


1. Copy of Secretary's Citation for Serious Violation, dated 

April 13, 1973 . !_ 6 

2. Copy of Secretary's Citation, dated April 13, 1973 . 1-4 

3. Copy of Secretary's Citation for Repeated Violation, 

dated April 13, 1973 . 1 

4. Copy of Secretary's Citation for a Serious Repeated Violation, 

dated Apri 1 13, 1973 - 1 
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Occupational Safety and Health Review Commission 

- ? - 

(). Copy of Secrot.it y’s C.il.itlon lor .1 Willful Serious Violation, 

dated April 13, 1073 --—* 1 

6. Copy of Secretary's Notification of Proposed Penalty, 

dated April 13, 1973 -*-- 1*3 

7. Copy of Employer's Notice of Contest, dated April 17, 1973 - 1-2 

8. Copy of Authorized Representative of Employees' Request for 

Expedited Proceedings, dated April 24, 1973 -- 1 

9. Copy of Employer's Response to Request for Expedited 

Prgceedings, dated April 26, 1973 --- 1-3 

10. Copy of Secretary's Response to Request for Expedited 

Proceedings, dated April 30, 1973 ---- 1 

11. Copy of Commission's Ruling on Request for Expedited 

Proceedings, dated May 1 , 1973 ---- 1 

12. Copy of Secretary's Complaint, dated May 4, 1973 . 1-12 

13. Copy of Administrative Law Judge's Notice of time, date 

and location of Hearing, dated May 10, 1973 - 1 

14. Copy of Administrative Law Judge's Notice of time, date 

and location of Rescheduled Hearing, dated May 14, 1973 - 1 

15. Copy of Employer's Answer, dated May 22, 1973 - 1-6 

16. Copy of Secretary's Motion to Amend Complaint, dated 

June 7, 1973 . 1-2 

17. Copy of Secretary's Opposition to Postponement of Hearing, 

dated June 7, 1973 - 1-2 

18. Copy of Employer's Request for Postponement of Hearing, 

dated June 8, 1973 - 1-4 

19. Copy of Administrative Law Judge's Order on Employer's 

Motion for Continuance* dated June 8, 1973 ---- 1-2 

20. Copy of Employer's Post Hearing Brief, dated August 13, 

1973 . 1-63 

21. Copy of Authorized Representative of Employees' Brief, 

dated August 17, 1973 — --—-— ----——— 1-124 

22. Copy of Employer's Reply Brief, dated September 12, 1973 -- 1-28 

23. Copy of Authorized Representative of Employees' Reply Brief, 

dated September 12, 1973 - 1-22 

24. Copy of Secretary's Reply Brief, received September 17, 

1973 .*. 1-95 

25. Copy of Administrative Law Judge's Decision and Order, 

dated November 19, 1973 - 1-74 


26. Copy of Chairman Moran's Direction for Review, dated 
December 10, 1973 ---*- 


1 
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Occupational Safety and Health Review Commission 

- 3 - 

27 . Copy of Authorized Representative of employees' Petition for 


Discretionary Review, dated December 14, 1073 - 1-9 

28. Copy of Secretary's Petition for Discretionary Review, 

dated December 14, 1973 - 1-7 

29. Copy of Commissioner Van Namee's Additional Issues to 

Direction for Review, dated December 20, 1973 - 1 

30. Copy of Employer's Brief, dated February 15, 1974 - 1-25 

31. Copy of Secretary's Brief, dated February 21 , 1974 - 1-52 

32. Copy of Health Research Group's Brief Amicus Curiae, dated 

March 11 , 1974 . 1-55 

33. Copy of Commission's Decision, dated April 21 , 1975 - 1-66 

34. Copy of Employer's Motion for Stay, dated May 19, 1975 - 1-3 

35. Copy of Commission's Order on Motion for Stay, dated 

June 26, 1975 . 1 


IN TESTIMONY WHEREOF, the Executive Secretary of the Occupational Safety 
and Health Review Commission, being duly authorized by the Occupational Safety 
and Health Review Commission, has hereunto set his hand and affixed the seal 
of the Occupational Safety and Health Review Commission in the City of 
Washington, District of Columbia, this day of July 1975. 



Occupational Safety and Health 
Review Commission 


(SEAL) 
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Occupational Safety and Health Review Commission 
COURT NO. 75-4116 

CHRONOLOGICAL LIST 0T RELEVANT DOCKET LNTRIES 

In the^atter of 
GENERAL ELECTRIC COMPANY 
OSAHRC Docket No. 2739 

4/13/73 Secretary's Citation for Serious Violation, dated 

4/13/73 Secretary's Citation, dated 

4/13/73 Secretary's Citation for Pepeated Violation, dated 

4/13/73 Secretary's Citation for a Serious Repeated Violation, dated 

4/13/73 Secretary's Citation for a Willful Serious Violation, dated 

4/13/73 Secretary's Notification of Proposed Penalty, dated 

4/17/73 Employer's Notice of Contest, dated 

4/24/73 Authorized Representative of Employees' Request for Expedited 
Proceedings, dated 

4/26/73 Employer's Response to Request for Expedited Proceedings, dated 
4/30/73 Secretary's Response to Request for Expedited Proceedings, dated 
5/1/73 Comr,ission's Ruling on Request for Expedited Proceedings, dated 
5/4/73 Secretary's Complaint, dated 

5/10/73 Administrative Law Judge's Notice of time, date and location 
of Hearing, dated 

5/14/73 Administrative Law Judge's Notice of time, date and location of 
Rescheduled Hearing, dated 

5/22/73 Employer's Answer, dated 

6/7/73 Secretary's Motion to Amend Complaint, dated 

6/7/73 Secretary's Opposition to Postponement of Hearing, dated 

6/8/73 Employer's Request for Postponement of Hearing, dated 

6/8/73 Administrative Law Judge's Order on Employer’s Motion for 

Continuance, dated 

6/19/73 Hearing Opened 

6/19/73 Hearing Closed 

6/20/73 Hearing Opened 

6/20/73 Hearing Closed 

6/21/73 Hearing Opened 

6/21/73 Hearing Closed 

6/25/73 Hearing Opened 

6/25/73 Hearing Closed 

6/26/73 Hearing Opened 

6/26/73 Hearing Closed 
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Occupational Safety and Health Review Commission 

- 2 - 

6/27/73 Hearing Opened 

6/27/73 Hearing Closed 

8/13/73 Employer's Post Hearing Brief, dated 

8/17/73 Authorized Representative of Employees' Brief, dated 

9/12/73 Employer's Reply Brief, dated 

9/12/73 Authorized Representative of Employees' Reply Brief, dated 
9/17/73 Secretary's Reply Brief, received 

11/19/73 Administrative Law Judge's Decision and Order, dated 
12/10/73 Chairman Moran's Direction for Review, dated 

12/14/73 Authorized Representative of Employees' Petition for Discretionary 
Review, dated J 

12/14/73 Secretary's Petition for Discretionary Review, dated 

12/20/73 Commissioner Van Namee's Additional Issues to Direction for 
Review, dated 

2/15/74 Employer's Brief, dated 

2/21/74 Secretary's Brief, dated 

3/11/74 Health Research Group's Brief Amicus Curiae, dated 
4/21/75 Commission’s Decision, dated 

5/19/75 Employer's Motion for Stay, dated 

6/26/75 Commission's Order on Motion for Stay, dated 
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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

GENERAL ELECTRIC COMPANY, ) 

) 

Petitioner, ) 

) 

v. ) No. 75-4116 

) 

OCCUPATIONAL SAFETY AND HEALTH ) 

REVIEW COMMISSION, ) 

) 

Respondent. ) 

CERTIFICATE OF SERVICE 

The undersigned certifies that one copy each of the Commission's 

certified list and chronological list of relevant docket entries in the 

above-captioned case has this day been served by mail upon the following 

parties at the addresses listed below: 

Michael I. Bernstein, Esquire (Counsel for Petitioner) 
Aranow, Brodsky, Bohlinger, 

Benetar & Einhorn 
469 Fifth Avenue 
New York, flew York 10017 

Roland C. Radice, Counsel 
General Electric Company 
One River Road 
Schenectady, New York 12305 

Michael H. Levin, Esquire 

U. S. Department of Labor, Rm. S4004 

200 Constitution Avenue, N. W. 

Washington, D. C. 20210 

Boren Chertkov, Esquire 
I.U.E., Radio S Machine Workers, 

AFL-CIO, CLC Local #301 
1126 - 16th Street, N. W. 

Washington, D. C. 20036 

Bertram Robert Cottine and 
Stephen Early, Repres. of 
Health Research Group 
2000 P Street, N. W., Suite 708 
Washington, D. C. 20036 

Francis V. LaRuffa, Esquire 
Regional Solicitor, USDOL 
1515 Broadway, Rm. 3555 
New York, New York 10036 


/ ( w ^ fUc 

William t. McLaughlin 
Executive Secretary 
Occupational Safety and Health 
Review Commission 


Dated at Washington, D. C. 
this J day of July 1975. 



s. 
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Amendment to Certified List 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


GENERAL ELECTRIC COMPANY, ) 

Petitioner, ) 


OCCUPATIONAL SAFETY AND HEALTH ) 

REVIEW COMMISSION, ) 

) 

Respondent. ) 


No. 75-4116 


AMENDMENT TO CERTIFIED LIST 


Omitted from original Certified List filed with the Court on July 24, 
1975 was notation of: 

Copy of Authorized Representative of Employees' Brief, dated 

February 19, 1974 - 1-31 

(Document included in Authorized Representatives of Employees' 

Brief, dated August 17, 1973, filed with original list.) 


j*-yn c 

William S. McLaughlin 
Executive Secretary 
Occupational Safety and Health 
Review Commission 







8a 

Secretary’s Citation for a Serious Repeated Violation, 
dated April 13, 1973 



U1 Df*A9TM!«T 0« LA«0« 

SfCtfll' **«• or>4 H«#lth A4- «*. 

203 Midtown Plaza 
700 E. Water St. 
Syracuse, N. Y. 13210 


CITATION COVER LETTER 


CInO HO 

OlHI.I NO 

N-2767 

46 

Mil 

eeciON 

6010 

2 


Tn Mr. DonaLd Craig Date April 13, 1973 

IU vice President and General Manager 
General Electric Company 
1 River Road 

Schenectady, New York 123*»5 

Subject: Citatun for Alleged Occupational Safetv and Health Violation(s) 


An inspection of a workplace under vour operation, ownership, or control has revealed conditions 
vhir.h we believe do not comply -ith the provisions of the Occupational Safety and Health Act of 1970, 
29 I S C. 651. The nature of such alleged violation(s) is described in the enclosed citation with 
references to applicable standards, rules, regulations, and provisions of the said Act. These condi¬ 
tions must be corrected on or before the date shown to the right of each violation therein. 

The Act requires that a copy of the enclosed citation(s) be prominently posted '' in a conspicuous 
place upon receipt*' at or near each place a violation referred to in the citation occurred. It must 
remain posted until all violations cited therein are corrected, or for 3 working days, whichever 
period is longer. A sufficient number of copies of the attached citation(s) should be prepared to 
permit posting in accordance with the requirements of the Act. 

If you contest the utation you mav post a notice ro this effect near the citation contested. The 
Act c.mtains penalties for violation of the posting requirements. 

You will soon be notified by certified rail whether or not a proposed penalty will be assessed as 
a Jesuit of the cited violations). You have the right to contest the citation's), the proposed pen¬ 
alties, or both, before the Occupational Safety and Health Heview Commission. The Review Commission 
is an independent quasi judicial age«c\ with authority to issue decisions regarding citations and 
p-oposed penalties. If yon do c nt*>t von rust so notify the Area Director within 15 working days 
aft" receipt of the certified rail rot ice regarding proposed penalties. If you fail to contest 
within the 15 working day period, the citation and the proposed assessment of penalties shall be 
dee~*d to be a final order not S'lbiect to review any court or agency. 

Xu employee or represen* it iv» of •-ployees -a\ file a notice to contest the time stated in the ci¬ 
tation for the abue'-ent of the alleged v lol at lonl .v). 

Xllegwd \ inlat ons that are n-* contested shall be corrected within th«* abatement period speci¬ 
fied in th** citation. Failure to correct an alleged violation within the abatement period may result 
in a further prop.sed assess--ent of pe-alties. 

\s all-ged violations v.ith an ab3te-ent period of 30 days or less, you are directed to promptly 
a ]\ ithe Area Director as to the specific corrective action on each such violation and the date of 

such act ion. 

\ lifted violations having a longer . bater*»nf p*r«od will require a progress report at the end of 
each 30-day p-rind. The progress report should detail what has been done, v.har remains to be done, 
and »h'* nm* needed to fully ahat* earh such violation. Wien the alleged violation is fully abated, 
tr. • Xrea Director hall be so advise] 

X »'i|lo*\p ins£*e C r ion mav be cade for the purpose of ascertaining that you have posted the cita- 
ti »• . is required by the Act and corrected the alleged violations as you have reported The Act pro- 
»ir!-' rhit whoever knowingly gives fa! •<* in format on is subject to a fine up to S10.000, imprison- 
ren* • .;» to f* ro*i r h», or both 

| v , IditionaV i 1 --.itr v-.u - iv -uch request to the undersigned at the address 

!» • • -v-. 


|li*p»rtr*ni of l/'ii-jr 
% t X. y. 


Hv Area Director 



For- OSHA - 2C 

lyf. 1971 
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Secretary’s Citation for a Serious Repeated Violation 

U L 0l?A4T*i»T 00 U.vt 
0««<*•••••*•> £«>••? «t4 Hni* oa 


'cCZi, •O'j 2C3 Hid town Plaza 

700 E. Water St. 

it. M V 


.. 

* 173 i 

Syracjse, M. Y. 11210 

CS-O to 


OS-* l «.0 


i 


N-2767 


46 


—^ 


Ml* 


"CCiOM 

OSHA-2A 

CITATION 

FOR A SERIOUS REPEATED VIOLATION 

6010 


2 

Citation Number 1 

of 1_ 

Date Issued 

Aoril 13 

1973 

j EMPLOYER 

_General Electric Company_ 




1 (Street 

1 Riv.r Rnad 





| ADDRESS ( 

(City 

Schenectady 

State New York 

. 

Z. 

12345 


I An inspection of • workplace under your ownership, operation, or control located at f-bove address 
I - and described as follows 

! _ Building 3273 _ 

t has been conducted. On the basis of the inspection it is alleged that you have violated the Occupational Safety and Health 
j Act of"!970. 29 U.S.C. 631, in the foliowing respects: 



The iSi.yict of a Citation does not constitute a Lading that a v.olation of the Act has occurred unless there is a failure to 
' contest us provided for in the Act or, it contested, unless the citation is affirmed by the Occupat.onal Safety and Health Review 
Commission. 


Rights of employe fs 

A.i; employee or representative oi employees who oelieves that sny period of time fixed in this citation tor the cottcction of 
a violation is unreasonable has the right to con:?s: such time tor correction by filing a notice witn the l/.S. Department of Labor 
a: the .ij-iresi shown above within 13 working days of the dste this citation was issued. 

*'No p ’. sen shall discharge or in .vly manner discriminate against any employee because such ermlovee has filed any com- 
blajnt >-•»: uted or cauie-l to bo instituted nny p-oceedir.j under or related to this Act or has testified or is about to testify 
.n s-c.i • weeding ot .use Q f the ererci .e by such er.V.o- e* on behalf of himself or others of any right afforded ay this 
\c:.** ‘ > 11 (c)(1) of the Occupational Safety and Kc-'..h Act of 1970, 29 U.3.C. 631. 


j The 1 i *r requires that a cop/ of the enclosed c.:a:ion(s) "shall be prominently posted" in a conspicuous place "at or near 
vach place a violation referred to in the citation occurred." It must remain posted until ail violations cited tnerein are cor* 

, rected, o. for 13 working days, whichever period is longer. 


• a -i us violation, according to t.ie Act "shall be ueened to c:ist i.n a place of employment if there is a sub-tar*i w 
.nrooabilicy shv death or uerioua physical harm could result from a condition which exists, or frem on» or note practices, 
sc in .. i ..-•imia, operations, or procfiiva which have bee*, adapted or .*.r? is use, in -.uch pine : of c.-p'n -e-.r unless tn» em¬ 
ployer .usd could not w t ih th«* •xercise of reason *ble dili -.ence, ..now of tne ,ve»rn;? o: the violat.nn.** See. 27tk). 


ONLY COPY AVAILABLE 













\ 
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Secretary’s Citation for a Serious Repeated Violation 


Sefaty and »'•••»►> atootion 


NOTIFICATION OF PROPOSED PENALTY 


CINO mO 

N-2767 




6010 


OSMA-I NO. 


66 


FOR REPEATED VIOLATIONS 

TO: Hr. Donald Crelg 

vie* President and Caneral Manager 
General Electric Company 
1 River Road 

Schenectady, Nev York 1236} 


r - r — — <-— > v~ rn 

L I. fi. iG i 

J.. / 


On the. 


13lh 


_dsy o( _ 


April 


, 197^ a Citationfs) was (were) issued to 


you in accordance with the provisions of section 9(a) of the Occupational Safety and Health Act of 1970 (84 Stat. 
1601; 29 U.S.C. 651, e^ seq.) hetemafte: referred to as the Act. You were thus notified of certain alleged viola¬ 
tions of the Act, as specified in that Citations). 

YOU ARE HEREBY NOTIFIED that pursuant to the provisions of section 10(a) of the Act, the penalty(iea) 
act forth below ts/are being proposed, based on the above Citation(s): 


SERIOUS VIOLATIONS 
Citation No. 


Propoaed Penalty 

$2,000.00 


OTHER VIOLATIONS* 
Citation No. 


Item No . 

1. 

2 . 

3. 


Proposed Penalty 
$ 300.00 

100.00 
1 , 000.00 


Total for All Alleged Violations $3,600.00 


* In tit* cair of each "other violation," the prefaced penalty reflect* a V> percent N|«tinee: factor far corrective action taken nubia 
the period ; escribed in the citation. If a particular a.ieged violation ia not corrected within this period, an automatic additional penalty 
of *0 pe?r*n: oil! be proposed fie each violation. Hr**- er, if sou conteet on alleged viola: toe in pood faith before the Revive Commie* 
aioo, the period fa? correction doea not begin to run until the entry of o final order by the Review Commission affirming the citation. 

The proposed penalty ta etrlwaivc of sorb ot?er adettienal renatry as may s«o«e*oently re proposed foe faiiure to correct ■ siwialiwsa 
within the abatement period. 


IV e»ied 6^ reverse F.*»* 















\ 


Secretary’s Citation for a Serious Repeated Violation 


. Jterr* Ts&gzzz? or! " •' " oee,,p - 

men, .hall be b.‘*”~ 

sub'cct lo review by any courc or agency, unles s, within 15 worltmi days from rh. a., t ■"<* ■<* 

you notify the official named below in writing that you .mend to contest th^Ci !s "'t'*'. 0 *“ BO ‘‘ c *' 

posed Penalty before the Review Commission The Rev",, clmm^l 1 i. a a*" No *' f ‘“ ri ~ •» P«- 
with authority to issue decisions regarding citations and proposed penalties*" , "‘ iep *" d * n ' 1«“>T«<»-c*al agency 


There is no requirement that this Notification be posted. 


Dated at 


19 73 . 


Area Director 

Occupational Safety and Health Administration 
U. S. Department of Labor 
203 Midtown Plaza 
700 E. Water St. 

Syracuse, N. T. 13210 


Pavw OSMA-1 
a., i»n 
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Secretary's Citation for a Willful Serious Violation, 
dated April 13, 1973 



U.S. DEPARTMENT op labor 
Occupational So»o»y and Hooltn Adn> n.»t»otion 

203 Midtown Plaza 
700 E. Water St. 
Syracuse, N. Y. 13210 


CITATION COVER LETTER 


CSMO NO 

OSHA.| NO. 

N-2767 

46 

AREA 

RE Cl ON 

6010 

2 


Hr. Donald Craig 

Vice President and General Manage 
General Electric Company 
1 River Road 

Schenectady, New York 12345 


Date April 13. 1973 


Subject: Citation for Alleged Occupational Safety and Health Violation(s) 


An inspection of a workplace under your operation, ownership, or control has revealed conditions 
which we believe do not comply with the provisions of the Occupational Safety and Health Act of 1970, 
29 U.S.C. 651. Die nature of such alleged violation(s) is described in the enclosed citation with 
references to applicable standards, rules, regulations, and provisions of the said Act. These condi¬ 
tions must be corrected on or before the date shown to the right of each violation therein. 

Die Act requires that a copy of the enclosed citation(s) be prominently posted * * in a conspicuous 
place upon receipt’* at or near each place a violation referred to in the citation occurred. Itmust 
remain posted until all violations cited therein are corrected, or for 3 working days, whichever 
period is longer. A sufficient number of copies of the attached citation(s) should be prepared to 
permit posting in accordance with the requirements of the Act. 

If you contest the citation you may post a notice to this effect near the citation contested. The 
Act contains penalties for violation of the posting requirements. 

You will soon be notified by certified mail whether or not a proposed penalty will be assessed as 
a result of the cited violation(s). You have the right to contest the citation(s), the proposed pen¬ 
alties, or both, before the Occupational Safety and Health Review Convnission. The Review Commission 
is an independent quasi*judicial agency with authority to issue decisions regarding citations and 
proposed penalties. If you do contest, you must so notify the Area Director within 15 working days 
after receipt of the certified mail notice regarding proposed penalties. If you fail to contest 
within the 15 working day period, the citation and the proposed assessment of penalties shall be 
deemed to be a final order not subject to review by any court or agency. 


An employee or representative of employees may file a notice to contest the time stated in the ci¬ 
tation for the abatement of the alleged violation(s). 

Alleged violatlqns that are not contested shall be corrected within the abatement period speci¬ 
fied in the citation. Failure to -correct an alleged violation within the abatement period may result 
in a further proposed as^ssrent of penalties. 

As to alleged violations with an ^atement period of 30 days or less, you are directed to promptly 
advice the Area Director as to the specific corrective action on each such violation and the date of 
such action. 

Alleged violations having a longer abatement period will require a progress report at the end of 
each 30-day period. Die progress report should detail what has been done, what remains to be done, 
and the time needed to fully abate each such violation. When the alleged violation is fully abated, 
the Area Director shall be so advised. 

A followup inspection nay be made for the purpose of ascertaining that you have posted the cita¬ 
tions as required by the Act and corrected the alleged violations as you have reported. Die Act pro¬ 
vides that whoever knowingly gives false information is subject to a fine up to SIO.OGO, imprison¬ 
ment up to 6 months, or both. 

If y(»u wish additional information. \ou may direct such request to the undersigned i-x the address 
listed above. 


L 1 . S. Department of InKflc 
By Area Director 



'Chester C. Whiteside 
Acting 


Farm OSHA - 2C 
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Secretary’s Citation for a Willful Serious Violation 


20J PI.... 

700 £. Water St. 
Syracuse, N. Y. 13210 


CITA.ION FOR A V.'.^LruL SERIGiiS V10LATION 


Citation Number 1 of I 
EMPLOYER _ 


ADDRESS ( 


Schenectady 


An inspection of a workplace under you.- ownership, operation, or control located ; 
Building t--273 


and described a- follows 


Ac‘ MU* lc°s« ! "- b *ti!* #, .- tb '- in,p * t,i “ “ l% al; * iC<i V ° U b * V * T, ° U " d ** Snf«y and Health 

Act o* iy/u, 13 u.S.C. 051, in the following respects: 


Standard or regulatioa 
aii«g*dly violated 


Description of alleged violation 


Date on which 
alleged violation 
stuat be corrected 


29 CFR 1910.23(c)(1) 
Page 22109 


Failure to provide protection 
against falling to an employee 
working on a 19 foot high 
horizontal stator frame, Bay H-17, 
by means of a standard railing or 
equivalent. 

Two work platforms six feet 
ten inches above the surrounding 
surface. Bay K-3, were not guarded 
on all sides by a standard railing. 

Failure to provide a standard 
railing for a powered work platform 
115936, Bay K-ll, that can be 
elevated to a height of ten feet. 


Immediately upon 
receipt of this 
citation. 


V i ; 

Area Director's Si^r. arose_ 2L 




Chester C. Whiteside, Acting 


I eom«l <io« no; constitute a finding .hat a violation of the Act has occurred unless there is a failure to 

I Commission d ,n * A " ** ur " c ‘* *e citation is affirmed by the Occupational Safety and Health Revie 


RIGHTS C? EMPLOYEES 


: Any employee or representative of employers who be’..eves thst any period of time fixed in this citation tot tile correction e 

a violation .s unreasonable has the tight to contest such tine fot cn..action by filing a notice with the U.S. Department of Lube 
at (he accress sr.own above wit.iin 15 working day* of she cate this citation was issued. 


j 1 !..(• l.v* requires coat a copy of the enclosed cltacic.-.U) "snail be prominently posted" in a conspicuous pi 

I each ;»!-ce a violation referred to in the citation occurred." Ir .-oust remain posted until all violations cited tbe 
j recced, o; for 15 working Jays, whichever period is longer. 


icuoas place at or near 
cited therein are cor* 
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[These pages omitted] 
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Secretary’s Citation for a Willful Serious Violation 


u.s. oe”»»t«;hi sr laboh 

Otcu.ot.nno] Sef*t, an d Health Adm.n. .nation 


NOTIFICATION OF PROPOSED PENALTY 
FOR A WILLFUL SERIOUS VIOLATION 


CSHO NO. 

OShA. 1 no. 

N-2767 

46 

AN t A 

«ecioN 

6010 

2 


jO Hr* Donald Craig 

Vice President and Ceneral Manager 
General Electric Company 
1 River Road 

Schenectady, New York 12345 


; HECEIVHoS 

' ^Pr! -Ci i5?3 


® n ‘^ e -12th-day of_ April _, 197} a Citation(s) was (were) issued to 

you in accordance with the provisions of section 9(a) of the Occupational Safety and Health Act of 1970 (64 Stat 
1601; 29 U.S.C. 651, et se£.) hereinafter referred to as the Act. You were thus notified of certain alleged viola- 
tions of the Act, as specified in that Citation(s). 


YOU ARE HEREBY NOTIFIED that pursuant to the provisions of section 10(a) of the Act, the penalty(ies) 
set forth below is/are being proposed, based on the above Citation(s): 


SERIOUS VIOLATIONS - WILLFUL 
Citation No. 


Proposed Fenalf 
$5,000.00 


OTHER VIOLATIONS* 
Citation No. 


Proposed Penalty 


Total for All Alleged Violations $5,000,00 



• In rK<* c » 
«he prri 
of V) f pic: 
lion, ih* |« 

Th» - 

within * - 


.<! of each "other violation," the propo-ed penalty reflect. A VI petyent adiu.rment lictot for corrective action talien within 
pre.crihed In Che cirelioo. If a particular alieted 'i.alanon nor corrected within rhi. period, an automatic additional pen.lry 
-r will be proponed for each viol,,ion. However, if you .potent an atlejnd vial at inn in yood faith before the Review Commie- 
—rival foe correction doe. not be(in ro run until the entry of a final order by the Review rummiv.itm afiirmm, the citation. 

penalty ie etrloa.v. of «uch other additional penalty an r-ay -ubirqucnt ly be propo.ed lor fa.iaee to coereet a vioialion 
i.'»i»mff« ptrioJ. 


(Continued o/i i**#n» sid«) 


Form OSH A-3 
Au«. 1971 


.\ 


/ 


/ 
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Secretary's Citation for a Willful Serious Violation 


The pay cent of polities is to be made by ce"i?ied check or money order, payable to the order of *'Occupa- 
tional Safety aod Health-Labor." Remit to the Area Director whose address appears below. 

YOU ARK FURTHER NOTIFIED that the aforesaid Citation(s), this Notification, and the proposed assess¬ 
ment >hj’l be Jeemed to be the final order of the Occupational Safety and Health Review Commission and not 
subject to review by anv court or agency, unless , within 15 working days from the date of receipt of this notice, 
vou notify the official named below in writing that yuu intend to contest the Citation or this Notification of Pro¬ 
posed Penalty before the Review Commission. The Review Commission is an independent quasi-judicial agency 
with authority to issue decisions regaiding citations and proposed penalties. 

There is no requirement that this Notification be posted. 


Paced at Syracuse _, _ New York _ this _ 13th day 

of _Aftlii-. 19 _LL 



^ft i c r Tfirector 

Occupational Safety and Health Administration 
U. S. Department of Labor 


203 Midtown Plaza 
700 E. Water St. 
Syracuse, N. Y. 13210 


»3 • * 


F or-n OSH A-3 
A* v . 1971 
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Employer's Notice of Contest, dated April 17, 1973 


April 17, 1973 


Mr. Cheater C. Whiteside 
Acting Area Director 

Occupational Safety & Health Administration 

0. S, Department of Labor 

203 Midtown Plasa 

700 B. Water Street 

Syracuse, New York 13210 


NOTICE OP CONTEST 

Re: CSHO No. N-2767 
Dear Sir: 


On April 16, 1973, Ceneral Electric Company received by certified 
mail a group of citations and associated notification of proposed penalty 
all of which are dated April 13, 1973, with regard to certain facilities 
located at 1 River Road, Schenectady, New York. All of these documents 
bore CSHO No. N-2767. A copy of each citation and notification of proposed 
penalty is attached. 


This coasunication shall serve as written notification to you in 
accordance with the Occupational Safety & Health Act of 1970, P.L. 91-596 
(Section 10(a) thereof and other sections) and regulation promulgated 
thereunder, that Ceneral Electric Company intends to and does hereby con- 
teat each and everyone of the above-mentioned citations (including each 
item contained therein) and also Intends and does hereby contest each and 
everyone of the notifications of proposed penalty (including each proposed 
penalty contained therein) before the Occupational Safety & Health Review 
Commission. 


This notification is postmarked within fifteen (15) working days of 
the receipt by General Electric Company of the above-mentioned citations 
and notifications of proposed penalty. 

As indicated on the attached sheet a copy of this Notice of Contest is 
being served on the Unions which represent employees of the Ceneral Electric 
Company at its 1 River Road, Schenectady, New York facility whether or not 
they might be affected directly or indirectly by the matters covered in said 
citations. 


Very truly yours. 


RCR:ml 

Enel. 


Roland C. Radice 

Attorney for 

Ceneral Electric Company 
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cc: Mr. Dominick Fazzone, President 

Local 147 of the American Federation 
of Technical Engineers 
243 State Street 
Schenectady, Mew York 12305 


Mr. Joseph Mangino 
Business Agent 
Local 301 IUE - AFL-CIO 
121 Erie Boulevard 
Schenectady, New York 12305 

Mr, Howard Bennett 
Secretary Treasurer 

International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, Independent 
Local 294 
Labor Temple 
890 Third Street 
Albany, New York 


Mr. Stanley A. Sowek 
Business Manager 

United Association of Journeymen £> Apprentices of 

the Plumbing & Pipe Fitting Industry of the United States 
£> Canada 
Local 128 
105 Clinton Street 
Schenectady, New York 12305 


Mr. Chester Granato 
President 

Industrial Association of Guards & Plant Protection Employees 
3922 Albany Street 
Schenectady, New York 12304 


Mr. Major W. Cross 
Business Manager 

Schenectady Association of Patternmakers League of North America 
31 Plaake Drive 
Schenectady, New York 12309 
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Secretary’s Complaint, dated May 4, 1973 


UNITED STATES OP AMERICA 
OCCUPATIONAL SAFETY ft HEALTH REVIEW COMMISSION 


PETER J. BRENNAN, SECRETARY OF LABOR, 
UNITED STATES DEPARTMENT OF LABOR, 

• 

• 


V. 

i 

OSHRC DOCKET 

GENERAL ELECTRIC COMPANY, 

« 

UO. 2739 

Respondent, 

t 


LOCAL NO. 301, INTERNATIONAL UNION OF 
ELECTRICAL WORKERS, 

t 


Authorised 

i 


Employee 
Representative. 

♦ 

• 



COMPLAINT 

Inspection has disclosed that, at the tines.and 
in the mannar hereinafter stated, the provisions of 
the Occupational Safety and Health Act of 1970 (S4 Stat. 

29 U.S.C. S51, ct eeq ,), hereinafter referred to as 
the Act, and the Occupational Safoty and Health Standards 
promulgated thereunder (29 C.F.R. Part 1910) have been 
violated. It ig, thereforo, averred and charged that: 
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Secretary's Complaint 


. * 


I 

Jurisdiction of this action is conferred upon the 
Occupational Safety and Health Review Commission by section 
10(c) of the Act. 

II 

The respondent, RfTIEEAL ELECTRIC CO: J .PAMY a corporation 
organized under the laws of the State of Hew York and doing 
business in the State of !7ev. York maintaining an office 
and place of business at One River Poad, Schenectady/ how York, 
is and at all times hereinafter mentioned was engaged in the 
manufacture of turbines. 

III 

Since on or about January 1, 1972 nany of the materials 
and supplies used by respondent corporation were manufactured 
outside the State of Mew York and the respondent corporation 
was and i 3 engaged in a business affecting conenerce within 
the meaning of sections 3(3) and 3(5) of the Act. 

IV 

As a result of an inspection by an authorized representa¬ 
tive of the plaintiff, respondent corporation was issued one 
citation for violations, six (6) citations for serious violations, 
one citation for repeated violations, arc one (1$ citation for 
s«rioc 3 repeated violations and one (1) citation for willful 
serious violations on April 13, 19/3 pursuant to section 9(a) of 
the Act. 
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Secretary’s Complaint 


V 

On ‘'arch 21 and 22, 1973 at respondent corporation's 

facility at One River Road, Scher.ectady, Kew York, the respondent 

cor poration violated the following standards which were promulgated 
pursuant to section € of the Act: » 

a) Respondent corporation violated 29 C.P.R. 1910.252 
(*>) (4) (ix) (c) % in that it failed to replace lengths of electrode 
(greund) cables which had exposed bars conductors. This condition 
existed in building No. 52, Bay A-12. 

b) Respondent corporation violated the standards at 
29 C.F.R. 1910.27(c)(4) in that the distance froa tho centerline 
of a two inch rung of a fixed netal ladder wa 3 leas than 7 inches. 
This lack of clearance existed at th*s 17 foot level of the ladder 
which was located in building No. 52, Bay A-32. 

c) Respondent corporation violated the standard* at 
29 C.F.R. 1910.27(f)* in that the respondent corporation failed 

to naintain a fixed netal ladder in a safe condition. Specifically 
the sido rails of the fixed metal ladder were bent to the left 
near the bottom so as to affect tha safety and stability of the 
ladder. This condition existed in building So. 52, Bay 3-24. 

d) Respondent corporation violated the standards at 
29 C.F.R. 1910.106(d)(2)Ji)* in that approved container was not 
us*.J for comtustiable liquid. Specifically, in building No. 52, 

Bay A-1S, an open 55 gallon drum was observed to be partially 
filled with combustible caint thinner. 
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Secretary’s Complaint 

e) Respondent corporation violated 29 C.F.R. 1910.176(a) 
in that whore mechanical handling equipment was used permanent 
aisles and passageways were not appropriately marked and kept clear. 
This condition existed in building No. 52, Bay C. 

f) Respondent corporation violated 29 C.F.R. 1910.27 
% 

(b) (1) (lii) in that the minimum clear length of rungs fixed metal 
ladders on horizontal drill presses catalog Ko. 16101 and Ko. 

16132 were less than 16 inches. Specifically, they were measured 
at 12 inches. This condition existed in building Ko. 273, Bay H-17. 

VI . 

The violations alleged in the citation for non serious 
violations set forth in paragraph V were violations within the 
meaning of section 17 (c) of the Act and had a direct and immediate 
relationship to the safety and health of the employees on the worksite. 

VII 

On March 21 and 22, 1973 at respondent corporation's 
facility at One River Road, Schenectady, Kav York, the respondent 
corporation violated the following standards which were promulgated 
pursuant to section 6 of the Act: 

a) Respondent corporation violated 29 C.F.R. 1910.252(e) 

% 

(1) (i) in that it failed to protect against falling two welders 
working on top of a slator frame 15 feet 3 inches above the 
surrounding surface in Bay A-2 of building Ko. 52 by railings, 
safety belta, life lines or other equally effective.safeguards- 
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Secretary’s Complaint 

b) Respondent corporation violated 29 C.F.R. 1910.29 
(a) (3) (i) in that the m a ximum work level height of a manually 
propelled scaffold excoeded four tines the minimum or least 
base dimension of the scaffold. Specifically the scaffold was 
26 feet, 10 inches in height and the base was only 5 feet two 
inches at its least base dimension, also, no provision was made 
to guide or brace the unit against tipping. This condition 
existed in building No. 52, Bay A-8. 

c) Respondent corporation violated 29 C.F.R. 1910.27(d)(2) 
in that in building Ko. 52 a fixed metal ladder 24 feet, 4 inches 

in height, did not have the upper portion offset from the platform 
and lower portion of the ladder. Also in building No. 52, Bay A-32, 
two fixed metal ladders 24 feet 4 inches and 35 feet six inches in 
height, did not have either a cage, landing platform well or 
ladder safety device. Further in building Uo. 273, Bay K-l, a 
fixed metal ladder 25 foet 11 inches in height, did not have either 
a cage landing platform well or ladder safetyddvice. 

d) Respondent corporation failed to provide a safety 
guard for a portable abrasive wheel observed in use by employees 
grinding a turbine shell in Bay A-25, building Ho. 52. The diameter 
of thw wheel was measured at five inches. This va 3 a violation of 
29 C.F.R. 1910.243(c) (1) (i) .’ 

c) Respondent corporation violated 29 C.F.R. 1910.179 
(f) (4)(vii) in that in building No. 52, Bay C furnace room the 
overhead crana was not equipped with a trolley brake of sufficient 
size to stop the trolley or bridge within a distance in feet equal 
to 10 percent of full load speed in feet per minute when traveling 
at full speed with a full load. 
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Secretary’s Complaint 

f) Respondent violated 29 C.P.R. 1910.243 (b) (1) (±iJL # 
in that it failed to provide a tool retainer on a portable hand¬ 
held pneumatic chisel that was able to eject the tool. This 
condition existed in building No. 52, Bay A-9. 

VIII 

The violations alleged in the citations as set forth 
in paragrah VII above were violations within the meaning of 

section 17(k) of the Act in that there was a substantial probability 

that death or serious physical harm could result from the condition 
alleged to exist and respondent knew, or could with the exercise 
of reasonable diligence have known, of the presence of the violations. 

IX 

On March 21 and 22 at the respondent corporation*s 
facility at One River Road, Schenectady, New York the respondent 

corporation violated the following standards which were promulgated 
pursuant to section 6 of the Act: 

a) Respondent corporation violated 29 C.P.R. 1910.22(a)(1) 

Ray A-7, Building No. 52 was not kept in a clean and orderly fashion. 
Specifically welding leads and compressed air hoses, in use were 
scattered about the floor in the work area of the employees so as 
to be a tripping hazard. 

fc) Respondent corporation violated 29 C.F.R. 1910.157 , 

(a) (2) in that a hand held C02 fire extinguisher in Bay A-19, 

Building Mo. 52 was not readily accessible for immediate 
availability because of its being obstructed and obscured by 
compressed air hoses. 
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c) Respondant corporation violated 29 C.F.R. 1910.252 
(e)(2)(iii) in that in building Ko. 52, bays B-12, B-ll and A-9 
velding screens, shiJteds or goggles were not utilized or provided 
to protect the workers and other persons adjacent to these areas 
the arc velding rays while the welding operation was in 
progress. 

X 

The violationsalloged in the citation in paragraph IX 
were violations within the meaning of section 17(c) of the Act 
and had a direct and immediate relationship to the safoty and 
health of the employees on the work site. Those violations wore 
also repeated violations within the meaning of section 17(a) of 
the Act. 

XI 

On March 21 and 22, 1973 at the respondent corporation 1 s 
facility at One River Road, Schenectady, hew York the respondent 
corporation violated 29 C.F.R. 1910.133(a)(1) inthat the 
respondent corporation failed to provide suitable eye protection 
for two employees in building h’o. 273, Bay X-13 who vero using 
a jack hammer to break up concrete).. 

XII 

The v.nlation alleged in tha citation as sat forth in 
paragraph XI above was a serious violation within tha meaning of 
section 17 (k) of the 7vct in th t there was a substantial probability 
that death or serious physical harm could result from the condition 
alliged to exist and respondent, knew, cr could with the oxercise 


1 
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of reasonable diligence have known , of the presence of the 
violation. This violation was also a repeated violation within 
the meaning of section 17(a) of the Act. 

XIII 

On .March 21 and 22, 1973, at the respondent corporation's 
facility at One River Road, Schenectady, New York, the respondent 
corporation violated 29 C.P.R. 1910.23(c) (1) in that it did not 
provdde a standard railing or the equivalent as specified In 
29 C.T.R. 1910.23(c)(2) on open sided platform or floor 4 feet or 
core above adjacent floors or ground level. Specifically, unguarded 
was a 14 foot high horizontal stator frame, building tto. 273, 

Bay 3-17? two work platforms six feet ten inches above the 
aunrounding surface in building No. 273 in Bay U-B, and a powered 
work platform nc. 15935 in building I’o. 273, Bay K—11 that could 
b<? elevated to a height of ton feet. 

r.rv 

The violation alleged in the citation as set forth 
in paragraph XIII above was a serious violation within the 
meaning of eesetion 17 (k) of the Act in that there was a 
substantial probability that death or serious physical harm 
could result from the condition alleged to exist and respondent 
knew or could with the exercise of reasonable diligence have 
known, of tho preseoco of the violations. This violation was 
al 30 a willful violation within the meaning of section 17(a) 
of the Act. 




31a 

Secretary's Complaint 

XV 

On April 13, 1973 a notification of proposed penalty 
for the citations was served on the respondent corporation, 
proposing a penalty of $14,800.00. In detemining the amount 
of the proposed penalty, due consideration was given to the 
size of the business of the respondent corporation, the gravity 
of the- violations, the good faith of the employer *r»d the 
history of previous violations, as required under section 
17(j) of the Act. 

XVI 

On April 19, 1973 the respondent corporation filed 
v ith a representative of the Secretary of Labor, a notification 
° f intftnt to contest the aforesaid citations and the proposed 
assessment of the penalties pursuant to the provisions of 
section 10(c) of the Act. This notification of intent to 
contest was duly transmitted to the Occupational Safety and 
Health Review Commission and jurisdiction of this proceeding 
is conferred upon the Commission by section 10(c) of the 
Act. 

XVTI 

Several of respondent’s employees are affected 
by the violation reflected in paragraphs V, VII, XX, XI AND 
.'•.III herein. The authorized employee representative of the 
affected employees is Local 301, International Union of 
Electrical Workers which has an office at 121 Erie Boulevard, 
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Schenertady. New York. At all tines relevant heroin it has had 
a collective bargaining agreement with the respondent corporation. 

wherefore, the aforesaid citation and proposed 
penalty should be affirmed. 


/s/ WILLIM J. KILBERG 
WILLIAM J. KILBERG 
Solicitor of Labor 


/s/ FRANCIS V. LA RUFFA 

FRANCIS V. LA RUFFA 
Regional Solicitor 

/s/ LOUIS D. DE BERNARDO 

LOUIS D. DE BERNARDO 
Attorney 

UNITED STATES DEPARTMENT OF 
LABOR, ATTORNEYS FOR PETER 
J. BRENNAN, SECRETARY OF LABOR 
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Mofcice to the GENERAL ELECTRIC COMPANY 

You are hereby notified that you must plead or otherwise 
answer this complaint, either denying or admitting 
the allegations, within 15 days of your receipt 
of this complaint. Failure to do so nay result 
in dismissal of your notice of contest. See Rule 
33(b), Rules of Procedure, Occupational Safety and 
Health Review Commission. 
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uni nr.> stay;.-: of America 

OCCUPATIONAL SAFETY A HEALTH REVIEW COMMISSION 


PETER J. HRENSAN, SECRETARY OF LAAOR, 
UNITED STATES DEPARTMENT OF LA 'OR, 

v. 

GENERAL ELECTRIC COMPANY, 

Respondent, 

LOCAL NO. 301, INTERNATIONAL UNION 
OF ELECTRICAL WORKERS, 

Authorized 

Employee 

Representative. 


ANSWER 

Now comes the General Electric Company Respondent in the 
above-entitled matter and for its answer to the complaint by its 
attorneys, upon information and belief denies the allegations contained 
in the opening paragraph of the Complaint under the heading Complaint 
and alleges upon information and belief, with respect to the other 
allegations in the Complaint as follows: 

I 

Respondent admits paragraph I of the Complaint. 

11 

Respondent admits paragraph II of the Complaint, and in addi- 
tlon states that at its place of business on One River Road, 

Schenectady, New York, it ia engaged in the manufacture of many products 


OSHRC DOCKET 
NO. 2739 
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i nr i u'i i m* turbines, Rener.ii.ors, virions types of electric nof.rn, 
s turbines and tubes and castings and consists of components repre¬ 
sent ing 13 divisions and 62 departments or operations at department 
levels. 

Ill 

Respondent admits paragraph III of the Complaint. 

IV 

Respondent denies each and every allegation contained in 
paragraph marked and numbered IV except that one citation for serious 
repeated violations, one citation for willful serious violations, and 
one citation for violations were received by Respondent on April 16, 1973. 

V 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered V in the Complaint and each and every sub¬ 
division thereof except that it admits that with respect to subdivision 
(c) that the side rails of a fixed ladder were bent and that this 
ladder was located in Building 52, Bay B-24; and with respect to sub¬ 
division (d) that an open 55 gallon drum was located in Building 52; 
and that with respect to subdivision (f) the existence of fixed 
ladders on horizontal drill presses (catalog Nos. 16181 and 16182) 
with 12 inch rungs in Building 273, Bay H-17. 

VI 

Respondent denies each and every allegation contained in 
the paragraph marked and numbered VI in the Complaint. 

VII 

\ 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered VII in the Complaint and each and every 
subdivision thereof except it admits that with respect to subdivision 
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(a) time two w.»lders v* re woiking on to;' of a stator franc in 
Uiilding 52, lay A-2 a.id that sa l atator frame was over 15 tret in 
height; and with resp -t to 6ubd vision (c) it a units the existence 
of said ladders at th neight quoted in the Complaint, 

VIII 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered VIII in the Complaint. 

IX 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered IX in the Complaint and each and every 
subdivision thereof except that with respect to subdivision (b) it 
admits there was a. hand held fire extinguisher in Building 52. 

X 

Respondent denies,each and every allegation contained in the 
paragraph marked and numbered X in the Complaint, 

XI 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered XI in the Complaint. 

XII 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered XII in the Complaint. 

XIII 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered XIII in the Complaint. 

XIV 

Respondent denies each and every allegation contained in the 
paragraph morked and numbered XIV in the Complaint. 



6 
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XV 


Respondent denies en< ii and every allegation contained :n 
paragraph in.trved and number*' l XV in the Complaint except that it «»r. ; i 
that it received a notificai on o i proposed penalty for the citatif;.* 
on April 16, 1973 which proposed a penalty of $14,800, 

XVI 

Respondent admits each and every allegation contained in the 
paragraph marked and numbered XVI in the Complaint. 

XVII 

Respondent denies each and every allegation contained in the 
paragraph marked and numbered XVII in the Complaint except that it 
admits Local 301, International Union of Electrical Workers is the 
certified bargaining agent for certain production and maintenance em¬ 
ployees at the 1 River Road facilities of the General Eleccric as well 
os the certified bargaining agent for powerhouse employees at the 
1 River Road facilities. 

Further, Respondent admits that the International Union and 
its local affiliates, including Local 301, had at all times relevant 
herein a collective bargaining agreement with Respondent. 

AS A FIRST DEFENSE TO THE COMPLAINT: 

Matters alleged in the Complaint and in the underlying cita- 
tions do not constitute a violation of the Occupational Safety and 
Health Act of 1970 (84 stat. 1604, 29 U.S.C. 651, et se^ .) as the 
standards cited are unreasonable and are Inconsistent with other 
atandarda contained in 29 C.F.R. 1910 ct see . 
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AS A Sr.COND DEFENSE TO TiiE (OMPLAiNT: 

Matters alleged in the Cimplnint and in the underlying cita¬ 
tions do not constitute a violation of the Occupational Safety and 
Health Act of 1970 as the citations and standards incorporated in the 
Complaint are so vague and ambiguous and lack particularity so ns to 
fail to conform with Section 9 (a) of the Act and further are so vague 
and ambiguous as to be onoonstitutiona1. 

AS A THIRD DEFENSE TO THE COMPLAINT: 

Matters alleged in the Complaint and in the underlying cita¬ 
tions do not constitute a violation of the Occupational Safety and 
Health Act of 1970 as the citations and standards incorporated in the 
Complaint are so unreasonable as to be unconstitutional. 

AS A FOURTH DEFENSE TO THE COMPLAINT: 

The standards referred to in the Complaint and its underlying 
citations are beyond the purview of the Occupational Safety and Health 
Act of 1970. 

AS A FIFTH DEFENSE TO THE COMPLAINT: 

Matters alleged in the Complaint and in the underlying cita¬ 
tions do not constitute a violation of the Occupational Safety and 
Health Act of 1970 as the citations and Standards incorporated in the 
Complaint as applied to the facte are so vague and ambiguous and lack 
such particularity as to be unconstitutional. 

AS A SIXTH DEFENSE TO THE COMPLAINT: 

Matters alleged in the Complaint and in the underlying cita¬ 
tions do not constitute a violation as the citations and standards in¬ 
corporated in the Complaint are so unreasonable as applied to the facte 
in this case as to be unconstitutional. 
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Employer’s Answer 


AS A SEVENTH ? KENSE TO VHi. C«\\,’T.\TN7: 

The penalties proposed ar>- >*rbitiory end capricious, and 
thus unconstitutional and void. 

AS A FICHTH DEFENSE TO THE COMPLAINT: 

The penalties pr«v°sed foil to properly consider the 
statutory criteria as required under 17 (j) of the Act. 

AS A NINTH DEFENSE TO THE ^OMTLAINT: 

Abatement periods contained in the Complaint are unreasonable 

AS A TENTH DEFENSE TO THE COMPLAINT: 

The Respondent has not been cited with reasonable promptness 
•a required by Section 9 (a) of the Act. 

AS A ELEVENTH DEFENSE TO THE COMPLAINT: 

The citatlona are improper as the abatement periods required 
are without statutory or any other authority. 

AS A TWELPTH DEFENSE TO THE COMPLAINT: 

The Complaint fails to state a claim upon which relief can 
be granted. 


WHEREFORE, Respondent demands that the Complaint and the 
underlying citations and proposed penalties be dismissed and that the 
Court grant to this Respondent such other further and different relief 
as the justice of the cause may require. 


Schenectady, New York 
May 22, 1973 


Respectfully submitted, 
Roland C. Rsdice, Esq. 


Attorneys for the Respondent 
GENERAL ELECTRIC COMPANY 
'lulldlng 273 - Room 441 
One River Road 
Schenectady, New York 12345 






Stenographic Transcript of Testimony Taken Before 
Administrative Law Judge Charles K. Chaplin on 
June 19, 20 and 21, 1973 
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k» 


v r .i w e 


John Nead—for Complainant—Direct 


ym ask for pwalty 


officer's investigative 


• m, sir, x did. 


CtxntTa What is this he is reading from? Are those 


• The, sir. this is the worksheet that X 


to fill oet se X walk 


the plant. 


a To clarify that, X said C-l, and apparently 


X didn't have the right 




of that at this point. 


Are yon goin g to 


this available to Hr. 


a At the end of cross examination, and 


to sea a e s p y, we will. 


HE. NACLATa X think that X show Id say. Counsel already 
told as that ho would five as that. X didn't want 


lag, and ha voli 


to do it. 


a X will give a copy for year use during 


MK. MACXJOra X just 


that you— 


• that is the violation of 243(e) (1) (1), isn't 


24 it? 


wall, yon 


can't hold it in ay 


J 

r' 


- 
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John Nead—for Complainant—Direct -Yi— 

HR. DeBSRHAIDOs I mm that tha Exhibits C-li and 
12 bs accepted Into aridMet. 

MR. CUMMUKSSi Ho objection. 

MR. CHERTKOV* Ho objection. 

THE COURT* They will ba admit tad. as C-ll and C-12. 

(Exhibits C-ll and C-12 received into svidanca.) 

Q How. ths citation for. tha repeated, asrLaos r epeate d 
violations, involves a act ion 133(a)(1). How, «Aat did a *m 
obsarvs that caussd you to rare—and that a citation ba issued 
for thic particular condition? 

» Nf wars walking down tha Ray K-13 and Z observed two 
employees using an air hammer on ths floor, breaking op tha 
concrete and not using any ays protaction. 

Q What, exactly, wars thsy using to break up tha 
concrsta? 

A A pneumatic haansr. 

Ct Approximately how big la a pneumatic ha—or? 

A 1 would say ths length of tbs haansr itself is 

probably 3 1/2 fast in length, 3 fast. 

0 How doss a pnsuan lo ha—ar break up oonereta? 

A By vibration, pounding on and off tha floor. 

Q what kind of a tool doss it retain? 

A A metal chisel. 

Q Would you describe how these employees mere using 
that pneumatic chisel to break up the concrete, the hammer? 



John Nead—for Complainant—Direct 


Iter* van two of thorn, and 


and they had alroady broken op 


of tho floor, and 


tho other one was • tending down in the portion already broken 
and ha uas operating It, and breaking away the concrete. 

Q How. when you say the employees were wearing no eye 
protection, what do you wean exactly? Be specific. 

* They are required to wear a goggle or a type of a gleet 
that will protect the, any particles frow the concrete flying 
up and entering Into the eyes from top, bottow and the sides or 
the front, and they haws got to be safety, and so they will not 
break. They can't let the dust or the concrete particles go 
into the eye. Any oust haws the eye completely protected. 


Were these employees wearing any type of a g la sees or 


goggles? 


t At the tine I walked up to then neither cue of then 
wearing anything. 

2 You naan there wan absolutely no protection on their 


Did yen take the 
Tee. X *id. 


employees? 


Would 


refresh your recollection 


of the two 


Bruce Henkel— H-e-n-k-e- 


snploys es lnwclved, the first nsn 
1 and the other one, Bdwla VanBlareon 


l 




o 
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John Nead—for Complainant—Direct 7S 

Q aow, «u ttec« MTthinf •bstnwttBi T®* ttM> 

Mplofwa? k<r* they ▼!« 

A Wo • Itey Mr* right to tb* loft os we wait Mtlklaf 

down tho * isle in *-13. 

Q Could you see then in the aisle? 

A Yes, I could. 

q was there anything at all obstructing your view? 

A absolutely nothing. 

Q Would a person walking down that aisle hare been able 
to see thee? 

A Yes. 

Q Easily? 

A very easily. 

Q Would you describe your inspection as to this portico] 

what exactly happened during the course of tbs Insp e ction? 

A As l approached the two enpleye**, and X started to 

talk to then and X asked then where their eye protection is. 

Mr. Dace Suilbault case right up behind no and told the 

employees that they were to cease the operations lansdlately, 
until they got their eye protection on. It tho best of hr 

knowledge they did stop. 

0 Did they haws any eye protection on their person, or 
wee It on then-- 

A X asked roe non, X be 1 lews the first ana's nans X 

so. and he wee the eetua 


t*>t. 


t peeit i 




T 
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John Nead—for Complainant—Direct 7S 

ud tb* poMHtlc air haanar operator not w aring 
giasM« # and now yon want to talk about tha third 
omo7 

MR. taWMPOi I mold juat Ilka it on tha racord. 

IBS COURT < Do you have any coanart? 

MR. CHERTKOV* 1 think— 

ns COURTt O.B. has objaetad to this lino of qaaotiooing. 
MR. CBSRTKCVi Rot tha guastion wao siaply whathar or 
not tha witasss had asm any othar oaployaa not 
soaring glasaaa? Zo that not e orr act? 

MR. DaBBWMDOt Any othar inotanrao. 

MR. CRRRTKOWt I think it in absolutely relevant to 

♦ 

this proceeding, aad wo ara talking about oariouo 

rapaatad willful violations. 

ns court* X on going to permit bin to anowor tha 

guaotlouo in tha lina going to tha good faith 

of tha nowgony. in this raspoct. 

Ton nay anowor tha gusstlcn. 

A whan wo aatarod Building S3, thara «m four 
and X did not taka tbair nwnas, and thay wars wo r king 

ovarhaad snail typo of a hoist, ropairing it, sad ao 
tha building thara is a sign thara, soars, "Mandatory 
waar ays protaction in tha building at all tiaas." 

Qua individual on tha gr ound and ana up on tha hoist 
did not have it on, and X askad than wharo thair ays pro tact ion 


*«i i 






John Nead—for Complainant—Direct 


tool 


of than had it in their bock pocket, and the 
Indicated bom thing to tha offact that it U in ay 
and i just didn't have it on. 


What were tbaaa particular employees doing? what 


typ* 


A Sows type of a oaintananca function on that hoist. 

Q What vas tha hazard presented to tha aagtloyaas who 


ware aaing tha jack 


>r to bust concrete? 


A Particles of ths 


'*• itaalf, or concrete dust 


entering tha ayes and possibly causing blindness. 


0 You stated that one eaployee 
la that correct? 


ling the broomf 


A he. Z did not say that. To tha bast of my knowledge, 
% t walked up, and ha was standing in tha portion that was 
»ady broken up and exactly what ha was doing, and I don't 


a. Wa was standing ri^it next to tha --, and I don't 

a exactly what job hie waa. 

0 Waa his b a ck to tha concrete? 

A Wa waa ■ tending there facing tha operation of the 


Q Lat'a go to tha citation for tha willful serious 
violation, this is violation of 23(c)(1). tot's start off 


with the first item of this particular violation. 

Z aak to tha first violation, and what building 


25 


you in? 







1 
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John Ncad — for Complainant—Direct 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Building 273. 

C Dona this go for all throa items of violation? 

A Too, all throa. 

Q Lat'a atari with tha tor violation. Vail ea what you 
obaerved that eauaad you to ran—nd that n citation ha loaned 
for failure to have a ataadard railing around that atator frnaa , 

A Two peraoaael operating on. alternately, rogelrort to 
cl lob up on top of thia horiaontal atator fraaa and drill holoa 
into certain port loro of it on the top. They wore 14 foot 
above tha ground, which in a hard our face, and if they fall, 
tha thing that c ompo u nded it. waa that tha drill that they wore 
uolng. tha horiaontal drill wan leaking oil. and avoaaaive oil 
on tha a id a a of that atator fraue which would canoe thou to 
alip. alao. 

Q were any plcturea taken of that atator fraaa? 

A yea. nr. Barnard took plcturea. 

TEE court i Any Objection. Hr. Cuauiago? 

MR. CQMMXMBdi Mono. air. 

VBB COURT* nr. Chorthov? 

M. CH RR ll W t MO objection. 

THE COURT* Mark it C-13. 

(exhibit C-13 nairlrod for identification.) 

Q Mould you identify C-13? 

t 

A Vhio la the atator fra— la vocation, and that waa 
Bay >-17. Bui lding 273. and t hat la the drill preaa that they 






49a 

John Nead—for Complainant—Direct 


7% 


wm utilising to put the holes is the fist pises os top. and 
tbs oil is all over tha top of the fras. 


CQORTt Do poo want to moss its •daissioa? 

MR. P eSlE EASDOi i boss that this bs accepted into 

e wl dsuss . 

®* COURTS Zt sill be accepted. C-13. 

(Exhibit C-13 received into evidence.) 

0 Row. what position was this stator frass in? 


* Bor icon tal. 

0 Zt was lying on its aids? 

A on its aids. 

® Would poo. for tha record, describe what a stator 
fraue looks 1 iks. or this particular atator frane in question? 

A Zt is alaost per fee tip round, wad it is a c ower, i 
thiSk. sore or loss, and hollow through the center, and on the 
tap. or portion ho was working on. there was the flat portion, 
•ad probably a foot square that he was required to drill, and 
Z th ink ho told as 41 holes, and he had to drill, and i don't 
know for what purpose. 

0 Bow, do yoa haws any knowledge of stator franco? 

A BS. z haws no knowledge other then the feet thet I 

saw it. 

Bore there any standard railings on that particular 




0 


d sap type of a personal protective equlj 
* X an qoing to object to that question 









50a 

John Ncad—for Complainant—Direct 


I think that It la inpreper. Tba •taodcrt, aa 
I read it. allows a railing or equivalent. As 
I read "equivalent", and it is asruly a ilffanat 
fora of a railing, and parhaps nads of d if fa rant 
Material. 

Thera fora, "the other fora of protective 
equipment" part of that question X object to. and 
it is just irrelevant, given the citation. 

MR. DeBZMAHDOl Well, possibly the goes t ion was 

laiproper in tens of fon. X asked two gosstions. 

THX COURT* Do you want to rephrase it? 

KR. DsBFRHAHDOi Tea. 

THX cWRT« Please rephrase it. 

Q was there any type of a standard railing so that 
particular stator frans that yea observed? 

A So. there was not. 

Q was there mxf typo of a. its equivalent, in tens of 
a standard railing, a substitute for a standard railing? 

A so. there was not. 

0 Was the employee wearing any safety belt or life lino 
or anything like that? 

A Bo. 

HA. CISCO sag I Again. X will renew the objection. 


HA. DsBEBHARDOi on that grounds, lot as say. Tour 
Honor, in answer to the objection, that if the 


safetv belt. 





John Nead—for Complainant—Direct 


of a safety 


thU raid 


9 «> to tht gravity and substantial probability of 
doath or aorloua injury. 

COOTTt I would permit that 90109 t? gravity of 
tho violation. Yon may answer. 


r 09 ain? Bo, ha did not have any lifa lino of 


8 Cfkay. was there any type of a protective equipment 
at all on thle particular employee? 


not. 


Q Zn your opinion, did you consider thia a 
top of that eta tor frnae? 


surface. 


is where the 


Would you qive ue the 


lesion that this 


per forme hie job. 


for this particular— 


• Z am 90 lny to object. Your Honor. 


Z t hin k that ho is calling for a legal 


lesion. 


to me. z don't 


whether this particular 


wi tness is vurtifiad to do that, and z will abject. 
COOHYt z am going to overrule your objection. Mr. 
Cummings, and it is a factual question, and was the 
man working there, or wasn't he. nothing legal 


t's job required him to get on top of this 14 


toot, or other sire, 1 


different eises. 
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John Nead—for Complainant—Direct 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


stater fr—sad that is iters ha performed his tenetioe on 
top* sad that would ba his working surface, that is whara ha 
doss his job. 

Q Bow* whara wars you standing whan you o b se r ved this 
particular violation? Bow far away* X should say? 

A About 2S foot* tea first tins X saw bin. 

Q Was this particular condition in any way obstructed 

f rom your visa? 

A Bo* it was not. 

0 Too could view it easily? 

A X was on one sids of an aisls* and that particular 
stator franc ha was on this and toward ns* and was right there 
on the other side. 

0 Clearly visible to you? 

A Clearly visible. 

Q What is the harax*. presented by thie condition? 

A Palling off of that frame* went to the hard surface 

below* and eonpounded by tbs fact that the narhlna in question 

was leaking* and there was oil an tea top of that* which would 
anke it en tr ssnly slippery ap there. 

Q 1b your knowledge do you know where that oil cans 
free? 

A Tss. X inquired into it* fron one of the saplsysas* 


25 


out of the horiseutal drill 
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John Nead—for Complainant—Direct 

Q Ut'i yo to the iwort itaa of that, 
for willful Mrisoa violation. 

What did you o bss rr e in Bay K-d that 
that a citation bs Uracd? 


you to 


working on platforms 6 faot 10 inchaa abort tin aurfnen of 
tha froud area, and in Bay K-l, and thay warn not provided 
with a standard railing. 

0 Warn enployees on those particular platforna7 

A ran. thay warn. 

0 warn any pietnraa taken? 

* ^ baliava Mr. Barnard took com pictures of 

that. also. 

(Exhibit C—14 narked for idantifieation.) 

0 Wonld yon idantify this pic torn. Mr. Bead? 

A This is ana of tha too platforms in Bay K-d, Building 

273. that had an inadaguata standard railing. 

0 Ben. would yon look at that pic tors and tall os why. 


in your opinion, this particular standard roiling_ 

COOBTi Do you want to ssvs its odni 
MB. OaBKRMABDOa X nova that this ha accaptad 
into evidence. 


m - CUMMIMBBa Bo objection 
tBB COURT I Any objection? 
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John Nead—for Complainant—Direct RJ 

TO COURT■ Zt «n 14 be adaitted u C-14. 

(exhibit C-14 fMtivad into •vidaan.) 

0 Bw, mmU fM tall u froa looking at thla picture 
what van land agnate about tha atandard railing? 

A la thia particular picture that we are talking about 
bow, there ia no add-rail on tha atandard railing. All there 
ia it a top railing and a board uaad aa a too board. There ia 
no aid-rail, and they eould back right off. 

0 Zt ia indicated at tha top of tha picture, and a fallow 
line, a yellow atreak. Wan that tha top rail or tha aid-rail? 

A The top. 

Q That la tha top rail? 

A Tab. 

G Zn other worde, there wan no aid-rail? 

A Z would have to look at ay 1-A'e once again, and we 
took a couple of than, hat no aaa which one. Zn thin 
picture it ia tha one with no add-rail, and an tha other aide 
the chain waa tea laa a a to provide a p ro p er railing on tha 
ether aide. 

0 how waa tha chain on tha ether aide— deecrlbe it in 
your own worde. 

A Jnat laying there, acre or lane, in a bowed poaition, 
rather than a pulled tent. Wow, thia waa the lack of the nid- 
rall. 

Q Mow, ia there a atandard, ia there any type ■ ■ you aee 





I 
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John Nead—for Complainant—Direct 87 


1 

niitant ald-nlli la that correct? 


2 

A That la correct. 


3 

Q lov, what especially about the lack of the aid-rail— 


4 

what la the hasard there? 


5 

A Well, the hasard mainly. theae particular individuals. 


6 

they were la bent positions, which is part of the working 


7 

positions, and the walk Itself was not very wide, and I didn't 


8 

take an actual aeasureaent, and it wasn't very wide, and they 


9 

cowId have easily, in the squatted position, hacked right off 


10 

and went down to the surface below. 


11 

Q Were any measurements taken at the height of this 


12 

particular, of theae particular platforms? 


13 

A Yes. Mr. Bernard took the measurements, and they 


14 

were 6 feet 10 inches above the floor level. 


15 

Q Old you observe Mr. Bernard take theae measurements? 


16 

A Tea, Z did. 


17 

0 Let's go to the third item of the citation. The 


18 

failure to provide a standard railing for powered work platform, 


19 

K—11. 


20 

What, exactly, did you observe that caused you to 


21 

reoosnwsd the citation be issued in this violation? 


22 

A This particular power work platform was sitting right 


23 

on the corner, where it crossed two ala1sways, and was not in 


24 

operation at the time, it wee driven, and it was in the lower 


! 25 

VMltian, and work on the scissors type principle, and raises 

-WP «« 10 feet, and A questioned. I believe Mr. Bernard also 









John Nead—for Complainant—Direct 


. and X «M't 
• hia BlMlirt 


whir* yon mm? First teaerikt, la soma tetall, the 
work platform. 

A The platform itaalf was metal. ami it wma a 
no guarding whatsoever. ami it wma jut a flat flow 
that ralaod on a scissors principle, up to ami so ar 
according to that parson that X talked to. 

do halos in it, they had spot welded cm «h 
post holes, probably about that deep and where they 
poles in for the standard railing. 

Xn other words, to rmswws thorn. Bom times 



with fulling. 


hy X used what they call a soma 

cable rail, 

no railing in it. 

Q «hon yen say. you made a a 

1 

1 

t 


i. -1 
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John Nead—for Complainant—Direct 


~ 99 

k Itor «• ■» •« • aoribat than Z think of a kola. 

***** 9km fMta Mat. X mm ai d any that they probably ara a lx 
i Ml— « tear to a is i aa h aa ia tepth. 

0 teas thia «u flat avfara, thia powered— 

* tea flatten akare ha atood ns flat surfaced, opened 

ao all aidae, axe apt tha pa rti a a where it poea ap an the fraaawork. 

0 hare than any aplaywa working thia platfm at tha 
tine of ywr leaps at I net 

* «• tha l ow er position, and they aaid that 
they did uee it. 

0 teo aaid that they did oaa it? 
k fhia individual. 1 didn't pat tha for sane who 


Q la thia flattens l aaa t ad la tha working area? 
k Tea. it wee. 

0 Did it a ppe ar te ha ia a tor age? 

* In tha w ork ta g area. 


0 Mn. did foo a n te aay iapairiaa aa to whether or not 

they had a a tankard railing ter thia work platfom? 

k tea. z naked the aoaa individual*a nans, and I can't 



0 Do yea knew tfe hai^at that thia platteco coaid be 
rained to? 

















58a 

John Nead—for Complainant—Direct 


A I asked the ewe farm, and he Mid war 10 foot, 
a littlo over 10 foot. 

Q At tin time that yw o bse r ve d It, dot ooo the height 
of tho platform? 

A At ground soro. Go tho gro un d. 

Q it was on tho grotrad? 

A Too. 

Q It won't alm^l 

i 

A Ho, f t woo not. 

0 what woo tho hosord prooontod to tho anployees by 

thin particular condition? 

A Wall, to go rip oo tho platform without no staadard 
railing on it, as thal: woo, and it could hays vary easily 
fallen off, up to and including a 10 foot level on tho hard 
surface below and hurt thsmssiwee. 

q zt was the d a ng er of falling? 

A Right. 

0 was this particular wort platform, was it cut in tho 
open? Was it visible? 

a Too, it was. Right on tho corner there two aisles 

ibwrieet, tho intersection. 

G bid they hinder your view of that work platform? 

A It did not hinder ny view. 

Q Out in the open and you observed it? 

A Platform was in the opee. 
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- John Nead—for Complainant—Direct 

Q Mr, hawe you at any tiM la tte pact 


w ■», nave you at any cum la the past cited, as a 
it of year inspection* 3.1. ter violation ef 23(c) (1)7 
■ay look at the exhibit if yea treat. 


A Tcs, Z did. 

Q Would you look at Exhibit c-4? 


this is a final order of tee 


subject to 


by any 




record, would you state what you cited tins for as a result 
of this Inspection of yours. 

A X went into building 61, coup la lot, and cited than 


1 and 2 weld position platfoms and aloe tbs 2 


outboard supports, and none of than were equipped with a sti 
guardrail on all sides as required. Also I cited then for * 
too board which is also on tbs sans railing. 

Q Mr, who was present at this particular inspection 


C-47 


that gave rise to the two citations 


tetive. 


t was, ones again. Nr. Daws Ouilbault and 


building. 


was re sp o ns ible for this 
» slips ns, sad it is on the 


1-C. and X don't 


0 who 


bis nans. 


it during your investigation of tbs 


273 building, that la the subject of today's tearing? Was 
Mr. Wailteult thorn? 


, he ns. 













- 


fc> 
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John Np.ad—for Cc..<, h ,ainant—Cross 14 } 


1 

aal vim no ayaalf, z lila't ana it wtil it «• brought to 


2 

ny ittaatkB, by tha rtf*. 


3 

Q wwt |M look log at it, air? 


4 

A l «H la that inandlata area, and Z didn't aaa it. 


5 

q Ttt wm't looking in that direction? 


6 

A Z can't any if Z van looking at tho direction or not. 


7 

and Z van in that lawadiata area. 


8 

Q vara noat paopla in hailding 52 vaaring safety glaaaaa 


9 

if yon know, air? 


10 

A Z nay tha higgaat parcantaga of than, yaa, wra war la 

1 

11 

whan you a ay "safety glaaaaa", and you ara talking ahoat 


12 

*■% apaeifieally? 


13 

Q Did yon aaa any aigna nandatiag thair uaage? 


14 

A Yaa. There vara aigna bafora yon antor tha hailding. 


15 

and inaida, and they noat war aafaty glaaaaa an tbaaa yraaiaao 

» 

16 

q Plainly visible, and no problan about that? 


17 

A Absolutely. 


18 

0 tha wiling laada that wra aoattarad about, aa yoo 


19 

charga, wra tha wldara working in that area, air? 


20 

A Yaa, they wra. 


21 

Q Bov aany wldara vara working in that area, would you 


22 

1 

•ay? 


23 

A Two. two wra welding. 


24 

Q two wra actually wlding? 


25 

A And other paraoanal wa walking by. 








61a 

John Nead—for Complainant—Cross 


151 


that there mu a far people. I don't rally mall, Three 
or four. z think? 


ft SB. In tha Beildiag 52, new. 

A Okay. 

0 Who didn't have safety glasses ianedlately o«&« la 
that correct? Didn't hm than on when you observed than? 

A wall, talking sheet safety glasses and not talking 
s h e e t welding shields? 

0 Plain safety glasses. 

A Tha people that X observed, that ware not wearing 
than, and wean the two people, and the two nan that were 
etUUing the air ti m er , and X saw the individuals working, 
aa yon eons in the doer, on B u i l d ing 52, and one was on the 
grand and one was on the heist, and neither one of then had 


ft Bow nany of those individuals did yon talk to? 

A The gays operating the air hsaner, both of then, and 

••• bp that wore dow n in the other area. 

ft Bid they indicate that plain frontal eyeglasses. 

“bty, of e safety hardness, were net provided to then? 

A They did ant nuke any nsntien of that, that I rsidiir 

ft in point of foot, sons of then said. "hey. i leave it 

le ay looker, ec itialaay pocket* or sons thing like that. 


right? 














- John Nead—for Complainant—Cross -g 

***** tor th an — It**, mcum ns. prtvioua 
citations. What is r sp o a tod is a natter of 
law. I Man, interpreted by you. Judg*. 

MR. CUMMXMBSi 1 will withdraw th* question. 

Q War* thwy actually breaking cone rata. now. whan you 
observed than? 

A Yaa. 

Q What did you observe? wars there places flying up 
around their face and all that? 

A Whan I walked up on the scene and the one Individual 


was standing in the portion that waa already broken up. and 
would put bin a little lower level than the other nan. and he 
wasn't operating the banneri the guy who was operating the 
banner was on the end. and there were pieces and fragnanta of 


concrete Moving in all directions. 

0 how high up off the ground would you say that the 
and fragnanta were Moving when you obeerved? 




A when I walked up. and they stopped, and right after 1 
got »><rre and i didn't Measure then for that. Thay oona that 


high At ground, and 3 feet. 


C, end depend: 


on eia< 


You saw one 


■o. X eey could go t. end could go 10. and it la hard 


to say, 


You f ay what you saw, 
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1*4 


A Kbit X mm. it mm getting on hie clothes, dust 
portions of it. end the aaall rock portions were flying up 
tosuf hia. end to whet height. X reelly can't say. 

0 Too Mid about 3 feet? 

A Because ee soon as X got there, and I told Dave about 
it* and Dave Guilbault. and he st o pped the operation. 

Q The K—11, so-called powered work platfora, and the 
foreaan told you that he uses railsy is that correct? 

A Mo, that is not. 

Q What did he tell you? 

A X went up on the scene, and. once again, I noticed 
the bracket holes for the railings, and I asaueed that at one 
tine or the other they were provided, or at le**t they were 
■eking an attempt to. and I aeked the foraasn where they were. 

*• aede indication that “I think they are in the area", and 

* 

after tal k i n g to the other people, and they didn't know where 
they were. There were no railings there. 

0 Old you aake any inquiries as to how often this 
■aniline wee need? 

A X aeked hia how often it was need, end he aald not 
very often, hut it wee used. 

Q Old the foreaaa adait that it was used without rail a? 

A old he adait to aa without rails? 

Q Tee. 

A_he said that ha uaee it, and thaxe in no rails there. 









John Nead—for Complainant—Cross 


Ha didn't say that "1 «m it without rails"? 
Ha said ha uaaa it. 

Purled. zs that right? 

Right. 

okay. Watt, yam said ns oas sins oaa nwriM 


•aalag it. who 


Ha talked to a torn of ths 


around this sans pises of apparatus 


talk? 


Yaa. z hoard hla talking to ths two people, sad ho 


aokad than If they 


what a railing 


they didn't 


a van indicate ths knowledge that they know what 


that wars using ths e quip —a t ? 


that thsy 


If e— of 


talking to hia. 


You don't know? 


So. z don't 


, this 


you ars still talking 


Yaa. 

Portable? wall, it was posaibls to 


work pin 


wars thorn 


That X don't 


bellows that thorn 


is an it? 


11 if thorn was or not. 






« 
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A Ok, X would My it would 90 at lMit 2 1/2 tons. 
«y. Xt was a pretty good also. 


Q Xt wasn't part of tha nal astata, though, was It? 

A do. Xt was attach ad to a vertt si— all I could say 
u • P ** 1 typo of an affair that it was attached to, to raise 
it up and down with the aid of tha scissors position, la all 


0 Tha post was part of tha naehine? 


f 


0 On the I foot 10 inch, what you call work platfo 


that 


A xt 


A** *-•. X think it is, with regard to that, what 


of, sir? What was ths structure of that itan? 


• Xt had a chain on it, and it 


the portion of a railing 


Id say. 


out of 


red was the platfom part of it? 


natal. 


A They 


using the weed as that, and using it as a 


holding it up, and as to 


°* *ot it wea tubular, X don't know, x was talking 


side. 


there top rails all the way around this 


itan? 



■o. Wo top rail 


•t all. The anployar 


> . ' 
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wasn't citsd for that, boeauoo this ploeo of squlpns n t la tint] 
op snug, and so thsrs wouldn't bo no (ooblaa falling through. 
Thsy wsron't writ tan up for that, and tha as in prohlaoi was that 
thsrs was no aid-rail, but in tha caoa if t h ey did haws oaa mU 


rail, a chain, and it was too lo ose to do 


Bow aany sidas wars thara no aid-rail? 


on tha two that X lookad at, on 


aid-rail, and on tha othar side a loose chain, and on tha othai 


6 foot 10, and tha 


area, and it was ns *ld-rail on the 


front, and going to tha aisle, and, also, on tha loft side. 
THE COURT* Bow aany sides? 

the wiTHBSSi On two sides there ware ns aid-rail, 
and on tha othar two sides, and sa, piss the 
othar one, one side was inadequate. 


MR. cumhuws* x would like to sea c-14. 


x show you C-14, and is this oas of the two plat 


cited? 



Yes. This is eaa of the 


which 


is that? 


if any? 


This had tha oas aid-rail ea tha 


aide, right 


and you could 


is still tha front. That is tha aid-rail, that side, 

i 

Q Yes. 

A It had oas aid-rail. 


and thi 


• v 
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Q Do Z understand correctly, Mr. Ma4, that you had 
noth i ng to do with the classification of those various allayed 
offsooss as oithor willful Mr sorloas or rspsatsd or at ootara? 

A Rspaat that, please? 

Q Is it year teetinony that yoa had nothing to do with 
the rcccnsaandatioa or the decision, either one, that these 
particular alleged violations were either willful or serious 
or repeated? 

A the final decision was node by nr, Barnard up at 
tyracuss. 

0 But did you aahe rarna—relations? 

A they wore, the final rsm—endatione were sate toy 
hr, Bernard, X Bade out the l-*'e the 2*e, and he aade the 
final decision up there as to— 

Q When yon say 1-A and 2— 

A Worksheet*. 

MU CumiBBBi May Z ask, on the record, are we 

ye log to toe furnished with that, Mr, DaBeraordo? 

Mi, DsAOTMPO i As X stated pcevioualy, wa follow 
the Je o ck s rule, and you ash the aaployea, did 
ha use than for preparation, and wa will turn 
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1 

lifonat&M Art? 

2 

MU DftIKMMDOl JUT* they aniUlU Mk'*T ikt 

3 

FwiJw of IifomtlM left? 

4 

Ml. NlCLiYi lav* otter #aoyla fofttaa fttes? 

5 


6 

ny MporlMco haa boos* ate z fthlte it is iKieptloa 

7 

mater 7, a film is ywpawd for lltiyatloa, ate it 

8 

is pcayarte for aafwr—ant pwryoaaa and litigation. 

9 

it is wift from litigation. 

10 

MU MCLATi Kfarythlaf that la, ate forms ate 

11 

Ktfalaftioaa ate tte laatnatlou to poor psrso—s i 

12 

in fcayarlsg tte out? 

13 

MU DaKHUDOi too, mrythUf noapft tbs aitatlas, 

14 

Mh&ab is a pallia doc—eat. 

15 

Ml. KICUVi Toor position is that everyth lag, except 

16 

the altatio— are privileged or private? 

17 

• 

! 

1 

3 

3 

3 

i 

e 

1 

at 

! 

• 

a 

18 

and anyth lag that ha mead la preparation far that 

19 

hear lag la, and — would have to tore ever —dor 

20 

the J—aha —la for eroaa — 1 wet loo. 

21 

VB coo*Ti Let's oat through tide. Are you going to 

22 

I 

i 

to— It over or aren't poo? 

23 

Ml. MlOMPOi They haven't —do the danand. 

24 

ME. 0—0088. z will a— —ho the d—and. 

25 

tas comer t you now had a rag— et. 









John Nead—for Complainant—Cross 

■ too mIm to torn it omr 


117 


for thio hooriof, 



ito 111 x 


Q Yeo 
A X 1 
toot Of I 




1. tad « 1-A, K, ! t 10* 3* oaf 
that io it. 

Con, X novo that tho 1 oof l-A 
i rtfMot. 

«VB thOOO fWM with MB? 


hoi if tho 

■nd tA*n ' 

r oro 

no eoi 



a. 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


The itator frans mbs slippery fron oil inA 14 foot off the 
floor 1 ml.* 

low, nr. load, on that partimlar allowed violation, 
did anyone go up to tin top of tin stator trmmm, anyone frcn 

om? 

NR. DeBBRBMDOi Could Mr. Mead refer to the E-Mhit 
C-13T 

NR. COMKinofit mm problen. 

R An 08LA representative did not 90 op on top. and at 
least x did tot. and x don't nantet if Mr. Bernard did. 

0 Horn did yon knew it wan sli)fury7 

A X coaid see the oil on top of the trmmm and X could 

oee it coning down the sides «ed the enployse indicated that it 
nee leak lap and estrenely slippery. 

Q Does the photograph refleet that? 

A too. it does. 

m CCDRTi What are you pointing to? 

UB WITNESSt to the right aide as X an looking at 
the photograph. 

TNB COURT* What are you seeing? 

IB WXTRNMi The oil on the top of the frane. 

0 Bow do you know that la oil. sir? 

A Enployse told ns. 

0 Even though the oil was on the stater fraas. or at 


25 


least what y ou belli 













otter"? 
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109 


A Too. 1 believe I did, yea. 

Q Dona that wan that it la uni Italy an Injury will 
occur In yuur view? 

UaiiBiMOOi Could you apaclfy tha tins? 

Tte tin a of tha inapactlon or now? 

0 tet'a taka at tte tine of tha inapactlon, 

A Where ha was at tte tine. and I did not think It waa 

serious, no. 

Q Bow about aou otter tlaw? 

A X don't know. I would have to aoa hlu at that tine 
to aaa what poaltlon ho waa on tte frano ltaalf. whan I saw 
hia # ha waa holding on tte drill and atanding on tha top. 

Q Bow. hr. tead, a further qua at Ion. how waa it that it 
**• wlitely when ttera waa oil all over tharo. at least in 

i 

T wur wiow, and thorn waa oil all ©war thorn, and how waa it 
anil *ly that ho would fall? 

A Bo waa atanding on thorn, and ho had ahold of tha 
horiaontal drill at tho tlaw. 

I 

0 All of tho tlno that you worn Investigating. ha waa 
holding onto tte drill? 

. i 

A All tte tlno that X waa looking at hlu. 

0 TO your knowledge do they always hold onto tho drill 

% I 

during that operation? 

A I don't hi aw._ _ 
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Q Mr, BMd, I sho w fn vkat is labeled (Mi ran 1-C* 

A flut is comet. 

U Did you asks out this font, sir? 
a Tee, 1 did. 

Q What is this fen far? what «o you uss It for? 
a it is uors or lass to tetanias tew tho ryuiaa is 
involved is the a p se if is area, sat who ths aaasfoasat off is Lais 


was involved in ths elssiaf easts ro u e sal it also shows that 
there was la tar state nsawffi, sad if x ssstaet other aapisyose. 
and x put thaa in hare* and whoa it is nsaerscis ayU fiie « X 
put it on the other foca. 

U is this s sy n ops is or a ssaaary of shat you Observed 
during the inspect Lou, and in ths si,using uo afsr sanot la that 
a fair etatenant? 

A not in ths satire inspection, ns. It 1s asm sr l o ss 
personal and contact, is what it is* 

Q x sdt you* sofsrriag to this teuonoat 1-C, hr* teal* 
you ovaluats ths safety sal health program io that your 

evaluation of tensrai Klsutrio during ths iuspmtlsn ohiOh 
led to this contest? 

A Yes* it is* 

0 —are are three esluaas, would you rood these 


Safety respans ihility? 
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A 


200 


Q the 


latffwUvt} 


!• the ether eoloan is 


A *i«ht. 

II tkm hm for anployee puticlfitien ml th« aaployee 
knlata|} 

* Al«o fwtsiu to th» prttoctiw tipiljp— m and ths 
hous e ke eping ui tlM (inWid, 

0 »#•* X an going U atk yon three questions. What did 

FM classify safety responsibility of ths i^lqytr as? 

A Iffeetire. 

0 Bov taw employee participation? 

A A#fasti va. 

0 Training? 

A if feet We. 

0 Mr. lead, in this awnoraadaa, and ths reason that I 
®* 0®i*g ttiroogh all this, aak X understand that X cannot 
iwArwdme this doeensnt into the reword, a 10 percent redaction 
is glean far goad faith? 

A A 10 percent redaction was sgr r e new s e di tion to Mr. 


•* farther gees lions at this tisw. 
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*01 


I 

1 

I 

2 | 

I 

3 

4 

I 

5 

6 

7 

8 

9 
10 

11 i 

II 

12 
13 
M 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


return to ns should ho sak« tho Bottom, nay 
■otlon to 90 into tho SS gallon drun 1 —mo , 

IBS court* if Mr. DoBomordo would gif! thOM to mo, 
and 1 om going to on tor thoM into tho mooed no 
Judge's Exhibits, J-l end J-2, nod in tho event 
that wo have an appeal, and 1 want tho Court of 
Appeals to haws tho benefit of all tho deeanants 
that this Court has, 

(Exhibits J-l and J-2 Marked for identification 
and received into evidence.) 

THE COUKTt I have somo geest ions, and ay questions May 
create sort questions for you, X want to ask mam 
questions, and at the end of questioning, wo 
will take a five Minute break, and then you nay have 
the right to cone back. 

MR. CHERTKOV* i have that right, too. 

THE COURT* >»f course. All parties do, 

MR. CHERTKOV* ThaA you. 

EXAM1KHT7Q* 

BY THE COURT* 

0 Mr, Hoed, just so that X nay clearly undent sod sons 
things, and that nay bo perfectly clear to you, and to all 
counsel, did you, or did you not, draw tho citations An thin 
ease? 



John Nead—for Complainant—Redirect 


SJl 


vioUkioa) 

* A e^lUnct officer is Author iced to ret • reasonable 
date up to and including only 30 days. At the closing 
conferences of all inspections* the employer is informed that 
if he needs aore than 30 days, he anst ask for it in writing 
to the Area Director, telling hia how such of a job has been 
completed, and how much aore is to go. and all tbs necessary 
information that he aay need to sake his judgaant. i cannot 
glee hia aore than 30 days. 

Q Mow. looking at your C-l. the judge's Exhibit, could 


the court t Which one? There are two. 

Q J-2. i an sorry. Could you tell us the Corporation 
officials who were at the closing conference? 

A their names listed down here, as closing conference 
contacts, are David Gullbault. Nil ten Rhodes. 

0 Are these the individuals that participated in the 
aloe lag roafera oos through management? 

A There were others acting as their representatives for 
certain arena, end x don't know. 

Q What warn their job titles? 


<2 What 


A David Gullbault is Safety Director and Miltci fhodes. 
though he hao a longer title, we agreed to lowar it down to 


■» 


use of the lack of apace 







& 


VFTTFt^- 
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ho u eefc oo gln g wm food, ^Mt >nfc ter-* ws that 
ter the plaat, or did it »a. ate a jf nwptiMi? 


A Z A jot say that fcfet hM«rasp\ag wm good la 
y ^rtl. First of ail* this l-c was —tw p Udad based on 


ths areas sis!tad. I did asks a 


it is ax’# teat 


housekeeping program la good* and taking ia tea overall 
picture of th% two buildings* aad X also wrote with ths 


onc opt lon of welding 


site. 


• at tee tins that you wrot e up this report* aad 


your r« 


itioas* wore you 


of all the previous 


invest lootions that had 
pleat? 


at tee O.K. Schenectady 


A as* dot of all of 


Q were those re co r ds of previous investigations ia 


Albany field office? 


A X have 


ia our office, they are all up at 


To your knowledge 


the evaluation as to 


Evaluations as to 


ted? 


that is 


do in effect you couldn't 


decisions at 


Albaay field office ee to prior lavastlgatiees 


violations? 


so ry on* aad X 


have done one of two things. X would hove had all the 









John Nead—for Complainant—Recross 


nliad to am. 


to *tt it, t tidw fi g 


lag Um 


ho waa tha flitl, and Z warn to 


it to 


» do 


that aaaclade four taxationlug? 


0 Mr. 


tho Jody* * a Exhibit J-2 la tha ran 1-c 


that jam filiod oat with re ga rd to thia particalar iaapaetioa. 


thUfi, jam 


that with royaid to aafaty 


lhilitioa. 


■loctrio'a 


affootiwa. 


•aold yam toil aa what yoa o a a a by that? 


a aafaty 


Well, howid Oailhaoit ia 




4 












) 
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bis nana. Ha a aafttf aaiuytr. 

0 Zt U poaslbla that thara would ba othar aafaty 
paopla assigned to Mr. Qullbault's offlea? 

A 1 don't know if thay workad diraetly, and I don't kno 
how tha structure oparatas. Thara ara othar aafaty nan in tba 


aanaganant taan in thara, and who thay raport to, I don't hwa 
any way of knowing. 

Q You think it ia affactlwa, and although you ara not 
aura how it oparata:.;’ What wo you naan by “affactlwa"? 


By "affactlwa*, I naan that thay hawa tha paroonnal 


onboard for tha aanaganant team and full-tina aafaty and 
parfomanca inapactiooa of thair raeponsibllitlaa, and alao 
thay dlasaaiaata natariala. 

Q Bow, who do thay dissaalnata tha notarial to? Do 
you hawa any idaa? 

* Yaa. To tha anployaas by naans of bullatin board. 


Tt> * BoriM ‘ 1 touta, and potting up poatara in ra lot ion to aya 
protaction, or tha foot protection, whatawar tba caaa nay ba. 

C In othar words, tba nfaty officials diatribute tba 
infomation diraetly to tba anployeas? 

A That ia corract. 

Q That la your daflnltioo, or daacrlption of bow this 
i« an affactlwa way to parfom thair aafaty raaponaibilitlaa? 


Do you know of any situations 


•afaty paopla, 


* x 
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and that they diasontasted information to their follow 


0 Bat this fora lo node out with regard to tho employer, 
io it 3Dt? 

A Too. You have got to undorstood that on tho 1-C, sod 
you ora —king out tho bock and tho bode of tho 1-C, item 14, 
ovaluation of safety and health, and when you say safety 
responsibility effective for tho nanagoaant, and you are 


talking about one specific, and one specific, and as the overal 
evaluation, derived fron the whole of, and putting then all 


together, and the actual, if you had 


ouployer was given an average for an overall safety pro gran and 
not effective, this is only one part of six, and all of then 
nuat be in the effective to get effective, and an overall 


the OSBA 1, and the 


that la 


and in that particular 


you are going off a little bit 


they had three in the effective 


ineffective, and X derived at that ineffective 


ml not wearing g la seen, and also not 

or not using the screens, and the second 
I X thought that these too facilities 
they were in good condition, with the 

> sonants of the arc welding leads on the 


creating a tripping hasard. 


I gai 


first-aid, X gave 


effective, and you arrive 













at that fna 
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tfea fact that they haws pravUloM for pcuupt 
asdioal treatment and full-ties wadton1 staff aa duty. 

Yaking thaw all la tefather, aad this ovanll was 
average, aad not effective. 

C that la very helpful. l a p p eee late that, X still 
would Ilka to bettor understood this particular 1aferaet tea 
hare, thoo^. 

A Tmm, 

C i Spacifically, x understand your tastlaeoy mi balaf 

that euployee partlelpatloo really relates to the efforts o 
the onion aad its pvugrao te haws a safety cswaittes aad a 
safety director, but it is unrelated te the effectiveness m 
the ineffectiveness of the reapsay's efforts to deal with t) 
Union's safety oooadtteeT 













f 
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- John Npn/f. — for Clntv) Tilnitintif. 234 


1 

• 

Oka jwk »mpmot aitaatton, Cor wiflt? 


2 

A «lm X wrote it m the book of the 1-c? 


3 

• 

2 

o 


4 

A X mi tiling into coos iteration that, plus tho othar 


5 

too ilivUaili when X fid not writ* op, and oho did not hava 


6 

thoir ago protootioo on. 


7 

Q Hoy ooron't ooiag Jack heaanra? 


8 

A 00. 


9 

Q ltora thay oaiog anything? 


10 

A Ona iodir ideal waa oaing a ana 11 tool. Ilka a oranch 


11 

or mething. 


12 

0 A or an eh? 


13 

A X don't knoo exactly ohat it waa. 


14 

Q dot a powar tool? 


IS 

A So. 


16 

0 waa than alagnato warning in both bailding 52 and 


17 

273, adagoata nation, X aboald any, with ragard to tha 


18 




ragalrnaaata of ago pro taction? 


19 

A Taa, than ana. 


20 

Q law long did yen ohoorwa tha chipping banner operation 

» 

21 

did yon any? 


22 

A to brook gp concrete? 


23 

Q too. 


24 

HA. OMUMi Strike that, nay X rophraaa the 


• 25 

goaatioo? 



Y 
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r operation. 


ti Tha jack 


A Tha actual running of ttt 


probably 


ninutaa, and Mr. Gullbault stopped the operation. 

Q You were in that area rou ghly— 

A Tha entire tine, probably five m i m minutes, getting 
and talking to the too people. 

C That tree after, and you were in the area after— 


A Two minutes prior to the sto p page of the operation. 
Q Okay. You were familiar with the oonplianoo opera! 
manual when you made your inspection* in that c or r e ct, air? 


A I had a compliance 


1 . and Z 


it. yes. 


Q Did you also use it to determine the 


rlty of. 


or a classification, should X say. of a particular al l ege d 
violation? 


A On that particular cane 1 don't believe that X 


tha coop1lance 


1 . no. 


Q One last point 


there any supervision in the 


into 


A ho. 


a work area. "new" referring to 


fora, meane a work area. Don't 


ldar all of ••>.. 


Schenectady, a work area? 


A Yea. 


Q At the olooing 











83a 

John Nead,—for Complainant—Recross 


«♦- 


you Mr. *tw pg M Mt, and tMs is on this Inspection, that 
ysn know is here in goestien, sad there worn sam athsr people 
pwsssnt, and wee on* of tho ss ptopl*. if yon know, s Mr. kichaw 
Morton, lapleyer's sslstions Munftr of ths lutias Dapsrtnsut? 

A X don't kn ow. Too would have to osk Mr. Mnuurd. 

Q Did Mr. Onilbsalt tm toll yon his title? 

A as told an his oonplete tltlo ons tins, x believe, 
sad is too loot to pot in tho ilttlo toon, not drop it down 
to Safety Manager. 

Q Woo Id yon rocsll whothor ho told yon that ho was 

Division, nod that is Largo Stoao Torbino Division, now known 
as dtnoM Tack ins Sonora tor Division roprosontatlvo? 

A Mo, X don't renanber hia oetnally saying that. 

Q Ton don't c«onh«r hia saying that ha was ths plant 
representative, do yon? 

A Actually it is jest tho natter of tho way ho conducted 
hisMOlf and talked, and X a ss—a that hs was ths overall plant 


0 Mr. dodos, do you recall his title at ally 
Coaid it have hoon Torbino Pepar toa st Safety Man? 

A Ms. Xt did not have tho word "torbino" and X ranaafcer 
An told it to no, and it woo about six words involved in it, 
nod X got t svir oo—ntal Saginoor out of it. 

0 Ton are located in tho Albany office t is that correct? 
A x an in a field station in Albany. 























John Nead,—for Complainant—Recross 
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Larry Rafferty—for Complainant—Direct -^ 


1 

larky urrKKTT, called as « witness* btiag 


2 

first duly sort* testified «s follows i 


3 

DIRECT ERAMXEM10P 


4 

ST ME. GOT8CBI 


5 

q c«a |M toll ns shot your fall wo* is. 


6 

A L ~rry Rafferty. 


7 

Q nr v Rsfforty* oro you tho nenher of s Onion? 


8 

A Too, X am. 


9 

Q whet onion sad Local arc yon a naadier of? 


10 

A Local 301 of tbs international Onion of Electrical* 


11 



12 

Radio and Machine workers. 


0 Do you hold any office or poeltion in this Local 


13 

Onion? 


14 

A too* X do. X an a onion oteward* and Execution Board 


15 

Msober for the onion* and a Onion safety director. 


16 

Q would you explain to the Coart how yea achieved these 


17 

positions in the onion? 


18 

A X was elected to the onion stewards jot* in ltd?* and 


19 

within the '.'reap within which X work* end in 1971 X was elected 


20 

toy the frou*^ wader 30 stewards* Id buildings, to the position 


21 

of Executive Board* and in 1972 x was appointed toy a ease icons 


22 

vote of cbe Executive Board to the poeition of Safety Diroe tor. 


23 

Q Mr. Rafferty* have yon worked for Owneral Electric 


24 

Corporation? 



25 


A 









\ , 
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_ Lurry Rafferty—for Complainant—Direct 




260 


1 

•iOO* v 

June of 1945. 

I 


2 

Q 

I 

What is your occupation with General electric? 

3 

A 

I am currently cleseifled and have been since 1 have 


4 

been th«n u a pip* Miter. 


5 

Q 

A pipe welder? 


6 

A 

Yes. 


7 

Q 

Mr. Rafferty* where* in General Electric, have you 


8 

worted 

as a pip* weldar? 

9 

A 

I normally would be assigned to Building 273. However, 


10 




Z h«M bean loaned oat to other building*, Building 61, Buildim 

11 




304 and other buildings whore the mm line of work eight be 

12 

held* 

| ; 

13 

0 

You are familiar with the operations that are conducted 

14 


i 

1 


by General electric at Schenectady? 

15 




A 

Yea* I Mi. 

16 

Q 

You are also familiar with the operations that have 


17 





been conducted in Buildings 273 Mid 52? 

18 

A 

Yea. I am. 

19 

0 

■ow* Mr. Rafferty* could you describe for the court 


20 

what operations are conducted by General Electric in Schenectady? 

21 

A 

General Blectric, in Schenectady* and in the largest 

1 

22 

department, the one that we have here today* the Turbine Generator 

23 

Department* is in the business of making turbine generator 

24 

units. 

There are a lot of component parts that go with it. 

. 25 

It is castings* molded castings* sad a lot of welded work* 

| 

1 





w 
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Larry Rafferty—for Complainant—Direct 


aaaembly, fabrication* and a 


(factored omit. 


Ara there any other prodacta 


here in 


Schenectady? 


A Tea. there are. There are eotan manufactured in 

‘ 

Schenectady, and there are certain Cheei ir al Dlela i en e . and 
Tape Die la Iona. 

q Hhat operatione take plane in the Mi lid Inf 271? 

A Build inf 273 ia baa leal ly the largest turbine be i ldinf 


In the plant, in that department there, it ie 


io the biggeat parte of the a 


U ! aaaeabled and built and 


Hoe many people are involved in manufacturing 


. b aa t e al ly 


led. 


13 turbine unite? 


Aa I recall, me have about a little 


4.000 p eople 


15 in the turbine Dep ar tme n t. 


Are any other departaanta involved in 


Tee. The foundry 


le. that the Turbine 


departments Mould contribute, 


in the manufacture of 


yea. The Generator ia directly invo l ved 


ia ahippad, 


low many individuals 


involved in Mi i l d inp 173? 


A to the beet of ay knowledge, building ITS 



89a 

Larty Rafferty—for Complainant—Direct 


I 


t 


270 

3S00 ptoplti tnd this wnU 1m Mlariad and hourly* 

0 Warn, Mr. Rafferty, could you describe for the Court 
the Rhys leal layout of the Build lag 273? we have had a lot of 
dl * c e* > ioe aa to the various bays la 273, and other locations, | 
and would you deecrlbe, for the court, exactly what the layout 
of the building la, and how the building is broken down as it 
has been us ed in this proceeding? 

A fee. Building 273 la basically 22 acres of machine 
shop and assembly shop space i down through the building there 
bays, which each bay would be a set nusber of feet wide, 
and that would go the full length of the building; that would 
be considered a Bay, and the next bay to it would be b Bay, 
end so on, right acroea the building, which would be k, until 
you reaeh K Bay, which would be the last. 

Then there are eoluaas that are dielders that would 
separate frame areas through the building. Bo tint, for exanple, 
the first hundred feet of the building night be A-l, and the 
nent hundred feet night well be A-2, and they are broken by 
colunas. that la how you arrive at a location. 

lhe Generator Depertaent, such of it is located within 
the a sate turbine building— la other words, 1 night be e turbine 
•■Ploy**# end 10 f ~t frost ns works a generator enployee for 
that departaant, on a similar machine, or en operation, and the*, 
again, would be a turbine empl oy e e and It Is— 

0 Do other types of employees work la Building 273. 










& L/ 
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Larry Rafferty—for Complainant—Direct 


besides thot« two that you MatloMd? 

A Yea. su nployru, SchtiwcUdy utility operation 
employees wight wall work in thara at any given tin* for 
maintenance, and thara night wall ba steelworkers and aillwrigh 
and electrician*, fron various buildings, that would work la 
there. Again, as I explained, that X gat assigned to other 
buildings, and other employees would ba assigned to buildlag 
273 from different areas. 

w now, are you familiar with Building 527 


A Yes, I am. 

Cr could you describe, briefly, for the Court, the 
physical layout of Building 527 

A Basically Building 52, x would make an estimate aa to 
the else, the sice of a football field. It la separated late 
two bays. Again, the length of the building, being ana aide 
being A Bay, and the other side being B Bay, and separated, 
again, by the same framas. 


It has an annex on it, which night ba a i 
approximately this alee, which is known aa C Bay. 


W what type of a 


factoring la conducted in the 


Building 52? 


The s 


- of operation that io conducted, baa leal 


la the Building 273. It ie a wold shop, with 


chipping, grinding operations, and stator fri 


built in st.mii set. 
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Larry Rafferty—for Complainant—Direct 


Q we have hMrd the Un "stator frsw*, osod throughout 
tho early part of this bearing. Could you explain to ths Court 
exactly what a stator fraas is? 

A It is a large housing unit which is usod in ths— 

«*i<* is ussd for tho turbine ganarator unita whan thay ship, 
and met units, X would say, this larga housing would ba in ths 
arsa of 30 to 40 foot in haight, and if thay wars stood vortical 
and sost would ba in ths neighborhood of anywhara fron 12 to 
1$ foot on ths horisontal. Thay ara basically all of tho saw 
typo and diaonalon, and my vary a faw fast, one way or the 
other. 

0 What is inside of the stator frasn? What is ths 
aoraal condition of the interior of one of these frasss? 

h As thay progress along, and they start out to be an 
ovpty shall. As thay progress along* there is various assaahly 
work that takes place inside. Coils that go inside would ba 
wired in. there is certain parts that would be riveted in pli 
or welded in place. Tho unit gets aseeabled to bsiroaa a— 

G Bow long does it taka to oeapleta work on the stator 
from, and what is the and product that is arrived at? 

A z think that ease of the sh o p orders, to the best of 
ay recollection, which a unit slight start to ba built, it any 
taka up to a year to get a eonplete unit, and the and product 
would ba ths turbine ganarator units which would ba used for 
the power asm factoring. Although units would vary in tins. 







Larry Rafferty—for Complainant—Direct 


/ 


how long coupleted* depending on iIm. 

Q Mow, what an the procaaaaa that an ptrfoiarf hf 


MplofMfl of tha Oaaaral Electric oo a stator frane* stator 
tv mm, la order to bring it to ths final coepletiouT 
A wall* thsrs ara varied— 

Q As a taxbiaa? 

A 1 baliars tha plant itself has 1700 different occupati 
and job daseriptions or catagorias that tha hourly enployess 
work in. Xt coaid vary anywhere froa painting* raiding. 


chipping and grinding* and could vary to aaeeshly work* to 
intricate Machining* boring and tooling* drilling* and it would 
ba a variety of just about any occupation you think of. 

Q sow* you stated that you ware alee tad Safety Director 
of Local 301. What is your experience in tha area of occupation 


safety and health? 


wall* X 


to start back* 


X was in tha Air 


Pores for throe years* and X was directly responsible for weld 
shop operations* of ground safety and welding operations* and 


concerned with aircraft. 

1 was solely responsible for their eenplete operation* 
with the 37th Fighter intercept ion Squadron. 

As X went to the Oeneral Sloe trie* X was first elected 
a shop steward* and safety beeaan' one of ny principal 


a shop steward* and safety 


responsibilities* it is with every steward, 


safety is 






this list of 
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- Larry Rafferty—for Complainant — Direct 

13,000, close to 13,000, and they have given m 
psopls I a to oootsct la aaeh mpoetia division or department 
however jm want to break it down. 

1 believe that 11 of those aro loos tod st tbs aalo 
ploot camples, sad tbs 4 of those sro loostod st othsr 
l o o s *l ass that would vary from, oos nay bs is SeotU. sad tha 
othor son nay bs so Campbell b as so s, sad I boss teems to tkoso 
departments upon tbs propax ootifiestioa to tbs Company, 34 
hoar no tics, sin 1am 

0 is tboro an individual st o s ssrs l Bloetric that has, 
is ososfsnsat, that has safety rasponsibilitiss? 

■B. COMCUMi X will objoet unisss hs k nows, 

Q boll, naturally if bs knows. 

A Hr. David OuUboalt has told as that that was bis 
responsibility. X asanas bis titls is dafoty Dirac tor, 
Bsviraanantal fngln ee rtn g for tbs Oocfaqr, and bs told as 
that bo doss bass that responsibility, and bs has net as ia 
vnriono dapartaouto, in tbs plant, and including, say, for 
sonapls, tbs turbine and Camara tor and rosndry, when wo bass 
bad federal <napaat I ana into those departments. 

0 Xf yon know, nbat la tbs srtant of tbs jurisdiction 
that nr, Onilbanlt baa? 

b x know of am limitation on bis jurisdiction. Lika 1 
say. Just on federal OCHA Inspections, nr. onilbanlt has boon 
on these inspections, sad in six build ings and three department», 







"V 
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Larry Rafferty—for Complainant—Direct _ 



1 

2 

th*M inspections, sad at tbs closing conferences that have— 




A He has been present during the course of the inspentla 

is. 


3 

and the closing conferences I an not allowed in on, and I can't 



4 

fully state who was. 



5 

Q How, Mr. Rafferty, as part of your duties as the Safet; 

r 


6 

Director of Local 301, aside from attending at these occupation 

»i 


7 

Safety and Health inspections, and what other, what other 



8 

activity have you been engaged in, in order to lead to a safer 



9 

work place here in Schenectady? 



10 

MR. CUMMIHSSt object, TOur Honor, and 1 don't 



11 

know the purpose of the question, or the 



12 

relevance of it. 



13 

MR. OOTSCHt Well, 1 just want to get a little 



14 

further into Mr. Rafferty's duties as a 



15 

Safety Director, and what other activities 



16 

he has been involved in. 


► 

17 

THE COURT* I will permit the question. 



18 

A I think that what we have done is, within the union. 



19 

and we have tried to set up an educational program on safety. 



20 

•ad "• tried to educate our stewards, and additionally, we have 



21 

made several atteapts. and we triad to establish romaun lent lone 



22 

with the company on safety matter, so that ws could have a 



23 

faster procedure, other than what our contract calls for. 



24 

the grievance procedures, we tried to— we have a serious 



25 

safety problem, and we tried to directly be able to communicate 




- 


l 
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281 


with same h ad y M Mftty, oj the Conpany* ■ aid*. Much tlaa and 
much effort has been apaat la trying to sstablish this, so that 
aas could at lsast sit down and talk, or bring tbs probisms to 


thsir attsatlon and discussion and discuss it. As of today. 


vs haven't 


ived anything along those lints. 


of ay activity is 


thsrs, along with 


this, sad as I review 


, wad discuss tht safety probI< 


with the hoard 


»rs in the particular areas, and, also, wt 


own program on how we eliminated hazards, in what area. 


we may eliminate 


in another area for suggestions 


or hatter design. 


Q As the Safety Director of 301, have you conducted 
inspections ef various buildings in general Electric? 


A Tea, z 


Open request, Z have conducted several 


in sp e c tions throughout that plant, and various buildings and 


As part of your duties, as the Safety Director, have 


ins p ec t ions? 


A Tea, Z have. When Z make an inspection, z have to 
compile a full written report, and 1 submit that reoort, copies 

•f that report go to our national Safa tv Director, and to oar 


go to our haticmal Safety Director, and to our 
Agent, and retained in the office, and z retain 


, at whose request the 


, also 


copies. Tbs coapany also 


Ives copi ss of tbsas 







> 


— 



Larry Rafferty—for Complainant —_ irect 


•t Urn 


copies? 


A it WMld be the OftkB A» 


haa delegated to m that 


aafaty people directly, and ao they tell ae that X have to fi 


to UOioa helatlooe 


that are dea l ia f la 


the lnterpretatlea of 


or oa «r 


X present a copy of the Uet of the all apa d violatl 


t and/or poeeihle haaarda or violatieaa of State 


iadaetrial codes, and 


it may he. 


of a formal lint and 


it to 


<2 Do yoe deal with aafaty 


it officials? 



alt la 


la alaa, and X woeld 







/ 


7 







./ 


/ 
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Larry Rafferty—for Complainant—Direct 305 

1 

Q row. Mr. Uffsrfcy, asm yo « proswat dariaf the 

2 

ins poet ion that was conducted cm Mar oh Slot aod SM* 1971 ? 

3 

A Yos. Z mo. 

4 

q coaid you describe. for tho Court, hoar you arm 

5 

not if lad of it. that tho lnoportlon araa to taka place? 

6 

A X believe z rooolmd a phooa call at boom that 

7 

morning. eamwhere la tho neighborhood of tsOO or fiW aa 

8 

March 21st. that tho union Boll had booa aotif&ad. first. 

9 

z tool lava, asad the Secretary had eallad no. hooauoo X 

10 

wasn't at tho Union Ball. 

11 

12 

Xt mo rlfht around, and X don't know. 9 or 9s20. 

eosmwhare in that noitfaborhood X ant notiflod that vodoral 

13 

lnspactora wars at tho plant, and X mo to bom down. 

14 

0 Did you. therefore. 90 dom to tho plant and neat arith 

15 

the laopactloo party? 

16 

A Yea. X did. X called John Meet, ny a as latent safety 

17 

director, and asked John Mast to met m at tho plant, and X 

18 

I mat dom. ^ 

19 

Q where did you go for this in opart ion? 

20 

A The Inspection area conduct od in Sul Id Inyo 272 and 

21 

52. 52 first and than 272. 

22 

0 who mo present— mil. X Imglno that thorn mo a 

23 

prominent group of people there that amra present throughout 

24 

he entire course of tho inspection, wee there net? 


25 


A Tu. Basically Nr. David Cullbault. for the 










*« . 










cited the 


Utivt Mr. 


Larry Rafferty—for Complainant—Direct 


. sad at ttat point the 


up and aald* 


to rooito it, and X oodorotaod that yon told no 


I ten 


nr. Mnarl, and wo could bm kept poiotioy 


tte teildlog* and X did point than oat to tho enplimo 


offioaro. 


flu coop*ay did 


that wo dldn*t ten to 


pointing than oat. and it won another 
thing. 


of tho 


HI COKlITt X amid Ilka to ten a oonforanoa with 
tte throw attorneys, at this point. 


Ona of tho profit—i that is botharing na 
aboat tha r a p e at violations, is tho repeated 
employee game rated violation. 


For instance, X can visualise a particular 


type of an enployee 




tha word is 


flashed that otti inspectors have just walked 


into tha —in door, quietly 


all over the floor, and ho has got g.B. looted 
in again, in a repeat violation. 


X don't know how this can bo deve l ope d . 
Maybe so—thing for yoor briefs, hot this is 


going to give — trouble, 

X think that it la an 


of legiti—to 
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Larry Rafferty—for Complainant—Direct 



b» vletlalMd by 
M« it it « 



possibility that txUfca. ft bothsra m. 

At Nr* baffaety tmtilUd, « tbit point, tbt 



bwt. and tt tty bt s n aa thlng that ytt al#t 
ttwb tt it y a s r brltfs. 

■tt tbit thought ocecurrad to you on tbit 


OOtra* Nil, f would tay not know lag tbt history 
•f tbt aattsr, and tbs h s wtshs a p ing. i think, at 


non at f out # sad tt assy os sa a Iona, wbart tha 06 HA 
1 s ay t a t a r s warts *t aratd- 
comyi Hat oss. x witaalits tbs two Chippsra with 
tbs glatasa. sod bars re s a a tbs lnap s cto r, ass. 

"• *•»**. X awa. x cat ass that 

tbors sxs psopla In this world who would assk to 
ftia on and this way. sad x an coactrasd about 


CBHHWi you art talking about— 

COO * T| ••• tt* laapsetor coning. and all tbsy 

bawa to do la tabs tbslr gogglsa off sad tbsy bass 


gst a violation. 
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Larry Rafferty—for Complainant—Direct 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Mt. CBSftSKGVs At •.£. they u« fired. Z MB, that 

is a great fear, wa havt a great fear about this 
case. 

IBS court* Ware these sen fired! 

Mft. CUMKXBB8* Mo. 

IBB COURT. Nr. Rafferty, use anybody fired? 

WK WLTWESS i They eey race Lee warning notices if it 
le proved that they haven* t got the glasses on. 

Zt is the first step. 

MR. GOTSGRt 1 don't think that anybody weald do that, 
because it would go on their record. I understand 
that they would get four warning notices, and they 
would be discharged. 

MR. emonst bo ey knowledge, they didn't receive the 
warning notices. 

IBS court* z am concerned, and z make ay ultiaete 

decision about the repeated anployeee. generated. 

Contla nen , we will r esun s, and you know the 
concern Z have got. 

Mr. Gotseh. yon continue your or salination 
on the r ep e a t ed tripping hasard. 

MR. OOTSCBi Yes. 

BY Mft. OOTSCHt (Continuing) 

Q Mow. nr. Rafferty, could you just describe, in furth 
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Larry Rafferty—for Complainant—Direct _ 





1 

■MBittf/ for ■§ to kMp pointing out tin nano iaatane* of tin 


2 

same violation that nr. Barnard had alraady allegedly cited 


3 

kla for one. 


4 

Q AU right. Mr. Rafferty, I would 1 ike you to, and I 


5 

would like you to tell the Court any earlier reports that you 


6 

gave raiugesrot with respect to this particular citation. Mould 

7 

you infant the Court on any other occasions you wrote up this 


8 

housekeeping problem? 


9 

A Yes. Z had brought it up on my previous Building 52 


10 

inspection, which I just told you. 


11 

Q Would that be the one contained cm the Exhibit C-17? 


12 

A Tee. October 30th. 1 had met with the company 


13 

representative on that, Mr. Richard Baker, on December 8th, 


14 



15 

and later meetings. 


Q Whet, if anything, did Mr. Bakar tall you about tha 


16 

housekeeping problem? 


17 




A Its first meeting that 1 had with Mr. Baker, he indicated 

18 

that he agreed that it was an OCBA violation, and tha very last 

. 

19 

meeting X had with Mr. Baker, he indicated that it was a 


20 

continuing day tee- day problem. 


21 

0 Do you know, of your own knt sledge, of any day-to-day 


22 

program that General Electric has undertaken to cope with this 


23 

situation? 

1 

24 

A Wet in that building. 


25 

Q When you say "rot in that building", have they 

i 


M 


V 


I 








Larry Rafferty—for Complainant—Direct 


injury if tha nan should full fra that height off that 


Additionally* Z 


la M two aeaffalda that 


tha waiter# warn wart lag on that warn withont tha 


railing 


and* again* thin* X 


thin to 


offtear*a 


attention. 


tfhlla wa warn la tha X Bay* X Salt 


wan a 


aarlona banned that asiatad bara* 


tha joke that tha 


to 4 SO 


partially 


with 


faU 


against tha jab, or atMdil »* 


jab* and ia aa 


uncovered portion, and his first 


, if ha wasa*t 


with a glows* or any otbar araa of his asm* world ha to 



ap, and in ao bashing up* bach off tea scaffold 


tha rail 


wasn't 


at X-U* 


fta a pl otter s 


that is us ad ter waldiag 


have saan it in naa 


1 tteas*, in heights of I, •* 10 fast* 


departing an tba level 


waldiag ia gstef aa. 


an that particular day tha onion s teward * ia that 


araa* and for teat shift* a naa by tea 


parsooally approached ao aad ashad as* wo rld 1 


cowpllanes officers plsasa look at that platters that they 


had to work off from. 


on looking at that platters aysalf * aad 1 saw that 


\ 
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Larry Rafferty—for Complainant—Direct 


rail* 


Ui la «ay ««y, ihtpa or 


platform. There wee provleio 


tten, antt railing* had boom on it. at on* tine, the provisions 
ante for railings to he on it at one tine* There were pipes 
welded off ohoro snsller pipes eenld drop through the roil. 


Pointing this out to Mr. Bernard, Mr. Bernard asked 
iw representatives, at that tins, Mr. Modes was ono 


If they had the p r op e r railings for that particular 


got the 


in the area. Mr. Arehenali 


Mr. Arehanal, an i r. Arehenal indicated 


that they did have rail Inge, and they 


thereupon nr. Menphrey Indicated that they didn't 
have the railings, and ho worked ia that area quite an extensi 


tied of tins, and he hadn't seen any railings for that 


particular platform ia at laaat 


COMNXBMi Tear 


, Z an go ing to aaha a 


TBB CQOMi X think X will 


MB. OOTBCBt Mall, X don't 


tain that 


by a repreenotative 


Bleotrie. la fell view of all tba 


iaoludiag OOP 


it people and Onion 


0 . 1 . 


25 
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rtiptek to the condition that Ted the OHM 


2 

3 

4 

5 


6 


7 

8 
9 

10 


!! 


11 

12 

13 

14 

15 

16 

17 


18 


19 

(0 

11 

12 

13 

14 

15 


inspector* to rccosMnd the citation. 

hr. COMMIMGSi xf x nay be hoard, in a farther 
consent. Humphrey la ant a representative 
of G..E. managaamnt. Zf the Secretary of Labor 
wishes to prove this, he could bring Nr. Unnphroy 
in. 

THE COURT* i would think that you would be bettor 
off in bringing Mr. 73oophroy in. if you wish 
to establish that. Me have no teetiaooy that 
this platform had ever bee n used without 
railings. 

MR. CHERTKOV* In order to prepare subpoenas, what 
company does Mr. Humphrey work for? 

HR. CUMMIMQS* He is working for general Electric, 
ihe point ia. that he waa not a oakhar of 6.1. 
nana g a n s n t. 

U Was it a nan eg ament representative that stated that 
hs had not aaan the rails used in two yeers. or woe it erne of 
the union numbers? 

A It was the Union steward in that area. 

Q Mr. Rafferty, if you knew, ia this p ow er ed work platf 
regularly la uae? 

A Yea. 1 personally gat ass ign e d , ae a welder, and Z 
perso nally have be en assigned to tho K la y area t o work, a nd 


1 
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W 

nr eUsaifioatioa u waiter* shells. aad which U A Bay and 
K hty, aal Z hm boon ass ign e d tor boars or days to tbo X Bay 
•tea. Z paraoaaliy waited aloof that platforo and oooo woltero 
worklaf ap than aad they sub-arc. it is aaad to* aora than 
• ooaaoioo. I could say that that aoald bo aaad extensively 


ter wao ho at a tine whoa thooo typa of ahslla coo la* and it 
aoy «o for a couple of wastes or oot ha aaad at all* aad it nay 
ba aaad tor a couple of works* aad it la a wsld position satup 


which is a 


••tap ter doing stalls as thay 



0 Or tho occasions whara you saw tha aoployaas working 
aa it* was it provided with tha standard guardrails? 

A Bo. hhat it was* tha enployssa had ay thora at tha 
•tea that Z row it* aad thay bad waited a pises of angle iron 

f 

•rroro to tho doll that they wore working on* oad fren tho 
pl atte— to tha shall* to provide tho—olvss with a ts—orary 


Q Vao thora a otaotesd guardrail around all opan aitea 
of this platte—? 

A Bo. it was aathing oora than a wsldar taking a piaea 
of aoglo iron and t a c k l og it on as—whara, and bscaaoa that 
was tha protection ter bin to loan bio a— on* and whatowar ba 
wno doing* aad bo woo standing wp tboro. 

G tela standard platte— eould bo olowated to what 


height? 
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«»a« height, X 

t 1 

fel4 htUten wm14 


m 


told, 


telkiai 


• (Mt 


to do. 


I IB. Xa 

of tidf p or t t—l a r citation, pUkfon 
10 

TOUtiOf 

plo tfsra s woo Id too tool It top ttoo scaffold be tiding 
woold too toollt to 

off flwo. Xt wmy stay for o dop, or it night 

on the Job that ywo hod 
to «o into that porticolor job. 


lidored to too scaffold*? 


to 

Q 


thot is 


X always rsfarrod 


to than os* 

did foa bring 


violations of 

A vss, x tom 
0 Could you 


Section 23(e) (11 to the attention of 


to? 


iofosn the coart os to on what 


to? 


solid log 95 I toad 


on in sp ec t ion on October IS, 
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1972 # end I later net with nr* Mite bmmt of 


710 


I brought tho condition to bio attention, that Jmn wore aha lit 
of tbo aaaa type la x Bay, and 3oat in a dlffOroot Wilding, 

•nd that tba anployeea thorn worn aodtiaf dirnetly off tbo top 
of tbooo abollo with no scaffolding whatsoever* that condition 
hao not boon corrected yot, to ay knowledge. 

0 am you brought this to tholr atbantioo on any othor 
occasion? 

A too, in telldlag 60, in D Bay of Building 60, aafi I 
■nda an inspection of ail tho Building 60 on February isth 
and 16th, 1973. 

Q That is tbo Inhibit 33, 023? 

A in a particular area, in D Bay, as x recall, and there 
were seven Instances of scaffolds without proper railings, sod 

without hawing any, either any top rail or old-rail or soos 
cases absent both. 

0 What was the height of this particular violation? 

a There was seven eeperate Ins tan ce s , end I think that 
they ranged free the 5 foot height, X think, 12 foot woe whet 

the enployee Void ne, and I can't be euro, ghat is an sstitete, 
tha 12 foot. 

1 did naet with tho 
large generator and anaaagann 
and Mr. Sooner* indicated that— 
condition etill hasn't bean 


X net with the 
1, Nr. Cheater 
*t wont 
in nsot 


25 
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to tho attention 
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Larry Rajferty—for Complainant—Direct |jjj 

woo noted by tho compliance 
••P*** •• tho hctsontal stator frame, which in 
located in tho Bay H-17, yarn had brought that 
of mnigasant on an oarlior occaaiony ie 


COURT' «hae la tho basis of tho objection? 

M*. CtMNIWIi Loading, Tour Boner. This la a 

crucial part, ha I said, I haven't node that 
object ion vary often, and am though there is 
^rwite a bit of it. This is a crucial pert of 
the testimony, and Counsel la loading the witness. 

W* coubti could you rephrase it. nr. Go tech? 

UK. QOTSCBi All right. 

0 Hr. Rafferty, with respect to the citation for the 

willful serious violation of faction 33(c)(1), nr. Bernard 

and nr. Bead cited general Slectrlc for tho failure to provide 

protection against tho falling for the e^ioyuo working on 

the 14 foot her Ison tal stator frame. Bay B-17. and by a naans 
of o standard railing or equivalent, with respect to the 

particular problem, had you brought this to tho attention of 
Oanoral Electric on any previous occasion? 

9 A * 1 * AUr *~Want. x believe in 0/14, i brought an 
incident of a stator frame to the attention of Mr. Ernie 

, the manager of generator onion halations, and the way 


25 
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ZMtkl 


til* Board 


la that 


of tha • toward a that la dlmctly 


ibla to a» ( 


rings land had f Had a grlavaaca oa tha fir at atapi 


baan raaolaad bo 


hla and hia 


On tha 


atop of tha grlnwaaca 


Board 


and l wont in and ant with Mr. 


Burgar, and thorn warn othar 


tha Coopany, and wa diaeoaoad that problan. no didn't gat any 


rallcf la that aituatloa. Tha 


ltlon ot&ll axlatad. 


whan did thaao naotlnya taka pi non, if yon 


X would hawa to ehaatk ay pcowiwca l n ol da n t flla, to 


ordar to got tha axaot data of that 


grlawanca mating. I not with Bralo Burgar 


Bight aftor that 


THE COURT* X think, KT. Baffarty, tha 


tha qaaotion la, _ _ don't 


20 


no ara running far afiold on tha anawar. 

Tha anaw ar a that oall for n aiapla you or no. 

wa ara gatting into a diaoartation* 
u Juat ganarally, with ra ap aat to tha 23 f«) Cl) wlolatl 

did you bring thaaa aituationa to tha attantloa of tho 

occupational Bafaty and Btaalth Bdniniatration? 

* Yaa. 

, U tin waa prior to tha inapaetlon of March Hat and 


22nd ir 




V 


/? 
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a* v alavtM that yov* aada at that tine 
A Wall, it an***— 

V — p*.wklr you with kaovladya of a fiolatita of that? 

A tftU, it was ladies tad, at that tine by Nr. David 
Barnard, the cospiiaace off tear, that ecaffolding was a ear ions 
problea. Be told tha Union and the Pong any officials wars both 
present at that seating, and ha said that seaffolding was a 
serious problssi, and ha ogltlaad what tha etnaftnsd woo, and 
ha explained how aeaagoaent had to oosply with the standard. 

C Do yov recall what nanogs—it officials wars pro sent 
at that tins? 

A Yes. There use nr. Casa, sat. Robert case far the 
General Electric Ceapeny, and there was a Nr. Fete xnbasa 
and Hr. Jack parry for general Electric. 

0 They wore interned of the prshlsns involved with 

violations of 21(c)(1)? 

A Yes, they wars Is da call. Ml of as were at tha 
closing conference. The enpleyer rsqnsstad tha Uhlan and 
ayeelf and nr. Kaast and Nr. Scott peraaant. 

MR. cunnings t May 1 have tha gnaation ant anawsr? 

(The laat question and seaway wars road hy tha Reger tar.) 
MR. cumminbs s X would nova to strike the nnnrtr. 
it is asasaiag ssna thln g that ia not yst In 


avid ones, ghat ia that this scaffolding 
problea quota and sa go s to, disc-eased hy I 
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23(e)(1) 


• let tf 


that could relate 


Cold. 


WMt At dwt Um ere 


tly, or the 


ef 1971 












t* attlkt 




Larry Rafferty—for Complainant—Direct 


C O P Wi JtNt a aiMtoi, >• 


v. Mrs jm pain* to clarify the 


NR. OOlfOli X dca't think that it 


clarification. We arc act atatlag 


officials at 8,1, nipht have 


liatMiag, bat they wn peasant when cartaia 


HI COURTi All rlpht. X will sustain tbs objection 


strike tbs Mfiwle 


ia tha 


aitatian. Yam could clarify it. That is 
Iskibit C-l. 


r, 1971 inspection, there 


Q At tha ttea of tha 


a aitatian foe violation of Auction 21(c) (1). and in that 


platform, aorasisetely 29 foot 


on hatts Aar 


. hap hd, ia without aid-rail and su ita b le 


top rail. 


hew. waa this particular aitatian discussed at tha 


after that IaspectI on 7 


A Tea. it was. 


lot officials 


t at that 


A nr. 


Q who was the compliance officer present? 


25 


A 
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Q Do |M moll what In mU with rwpact to tto 23(c) (1) 
VitUtiMf 

h Yen. X4o.Bc Mid that co the scaffolding* down U 
Be ocotor portico of Mildiog 273. there m« ooco than coo 
iooidoot foisted wt« M z recall. cad that ho o ooc id o f o d it o 
ooriooo safety hasard. cad that ho ospaotod Mooffcot to ooee 
ioto tiof lloooc is oil crocs, cad is oil I act cow s a . cad if they 
hod other isotosMo of the ease thing, cad that ho o e poot o d 
that they ooQld r apply. cod ho oxflaload to oil of os. oho 
wore at the soot log, cod whet a ataodaxd rail was cod the 
oar icon heights of the rails. 

0 Mr. Bafferty. sow. with rocfo ct to the eitatios issued 
os tfril 13th. osd there was a oieiotioo alleged of standard 
292(b) (4) (is) («), soft this has to do with the Mild lag 92. 

My A-12. with ro af oet to the ore weldiog sachisee. aad the 

i 

Icogthe of elec tr ode aad gassed cable with cspoaad bare coodoeb»rs. 

Coold yoo relate to the Coart what yw observed with 

e 

reapeet to that part looter oeoAitias? 

f 

I at the Use of that lasfartloa X observed and discesso! 
with Nr. Bernard, the ooapiiaaoe officer, two loads that wore 
jfoioed together isfroforly. wlthoat cay ioooletiao around thee, 
and it was ogoo. sod being a welder nyeelf I know that that 
oooditioo could bo a potential hasard. X brooght that to 
Mr. Bernard*a atteation. 

0 Mew. Mr. Bafferty. X was not eeapletely sore, free 
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bMB caged, and X did 


the Ufa 1 inca. and thay vara 


«P the laat tina that X «a« thara. which was 
April. Thay did Kara that. 


fcha la lata 


Q Tan ara aware that the employees ara previdad with 
aya protection? 


A Tea. 


Q Do you know if welding 


ordered in 


S3 or not? 


A X don't know. 

0 Do you know if the work platfema have 


in Building 273? 

A In Building 373. K—Bay, and X c h ecked that area about 


four tinea on one 


■ion, and X found that there waa a 


ainilar platform that waan't prot e c te d and on the other three 


occaaiona X found 


railing. 


Q Do you know if they provided a guardrail for the K-ll 
powered work platform? 


A They welded clipa on. pipea with clipe on. yea. 

0 Tou node reference, in your direct teatiaony. to the 
fact that O.B. had something in ita employee newepaper abort 


safety goggles that had 


a broken abrasive wheel. 


X believe. Does a.K. periodically print safety articles in 11 


A Lately it has been ever increasing as I noticed. 
Q With respect to the tool that ejected the chine 1, 
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1 

PROCEEDINGS OF JUBE 21, 1973. 

2 

3 

APPEARANCESt AS BEFORE 

4 

THE COURT* Gentlemen, we will resume the hearing, and 

5 

I will remind Mr. Rafferty that he is still under 

6 

oath, and that the Union was about to proceed 

7 

8 

9 

with its questioning. 

Mr. Chertkov? 

10 

LARRY RAFFERTY, having been previously duly 

11 

sworn, resumed the stand and testified further as follows: 

12 



CROSS examination 

13 

BY MR. CHERTKOV* 

14 

Q Mr. Rafferty, Z just have a couple of questions. 

15 

I would 1 ike to clarify scam of the testimony that you gave 

16 

yesterday. 

17 

Let me ask you if you could identify this document. 

18 


A Yes. 

19 

MR. CUMMINGS* By "this document*, could you show 

20 


Counsel? 

21 

A Yes, I can. This is a letter that I wrote, to 

22 

Mr. Guilbault of oeneral Electric Company, on October 11, 1972. 

23 

MR. CHERTKOV* For the record, X have showed the 

24 



X 


< 


25 


wltMia a lattai from Mr. Rafferty to Mr 
Guilbault October 11, 1972. 






— Larry Rafferty—for Complainant—Cross — 

Than when you actually hm a Mating with the 


who do you usually meet with? 

A Tha Union Ralations manager or tha agant appointed 
for union halations. 

Q is it your experience that tha Union halations yaop la 
are familiar with tha safety issues that you wish to raise as 
a result of your inspection? 

A ho. Tha union halations people are not familiar with 


OfiHA standards or don’t have 


at those meetings. 


Could you give, for the record, 


sp ecific 


of a lack of familiarity? In other words, what has occurred 
that causes you to conclude that Union halations people are not 
aware of this? 

A X don't believe that on any occasion X ever dire ct ly 
said to tha Company, the first tiam in the meeting, "X bring 
this hazard to your attention, and do you agree it is a riolatii 
or not, or a hazard?" and the Union halations people have over 
answered no one way or the other. Their answer is consistently, 


"wa have to review this. We will get back to you. 


This is tha line of questioning that they want time 


who they review it with, and 


to review it, and I don't 


then they say that they will get bach to ms with the answer, 
Q How, this occurs at the first meeting, after, that 

you have with the Company, after you make a request te have 


tha meeting? 
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stand and taatify. 

NR. OBMIOVi Lat mm rephrase tha question. 

0 Mr. Rafferty, there have bean occasions when you have 
perforated an inspection, written a report, submitted that report 
to the employer, and then asked to meet with the eaployer with 
to details of that report) you would have a meeting, 
and then the employer, at least with regard to some of the 
i n sta n c e s, would tell you that he would haws to report back in 
a period of time after consulting with the safety people; is 
vhat correct? 

A Yes, that is correct. 

% 

0 Row, did you take notes at those meetings that you had 

with the employer? 

A Yea, Z did. 

Q Those are the notes that were accepted into evidence 
yesterday) is that correct? 

A Yes. 

0 Sow, did the employer ever provide you with the written 
report in response to your report? 

A Rot on any of ay official safety inspections that were 
introduced into evidence, no. 

Q Ron It your impression that the report had been 
prepared? 

A Yes. in cwry meeting the Company read off the report 
to RSi and they had their own prepared shoe 


its which I didn't 
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: cc , . . which they read off the answers to mm, and X copied 
them down, or my assistant John Kaast would copy them down. 

U They never offered you a copy of the report? 

A Ho, they did not. 

Q Now, aa X understand it, it was your testimony 
yesterday that it was after a series of these efforts to 
get together with General Electric, and the time delays that 
occurred, in your efforts to get together with General Electric 


that you sent this letter to, which X am showing you now, which 
has been marked P-3, to Hr. Chester Whiteside, Acting Area 
Director of 06HA. 

Could you identify that letter for the record, please? 

A Yes. This is a letter that X wrote on January 17, 
1973, to Hr. Chet Whiteside, 7cting Area Director of O0HA, of 
Syracuse, and lndicat' .g that the union had basically a 
communication problem, and that it was our o pini on that the 
employees were being subjected to unnecessary hazards and 


unreasonable delays. We desired that the Labor 


what they could to establish 
us, if they would assist. 


MR. CHERTKOVi Your Honor, X 


be submitted into evidence. 


form of a 


with 


that the Exhibit 


THE COURTi Mr. Cummings, P-3 for identification? 

MR. CUMMXHGSt I don't object. Your Honor, on the 

basis that the letter was written, and if it is 


9 
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being offered only on thet basis, i have no 
objection, 

As to the troth of the contentions, I 
would object, if that is the purpose of the 
offering of it. in other words, I think that 
there should be testimony to that effect. 
rat COURT i Would you accept the letter as hawing 
been written by nr. Rafferty in representing 
wr. Rafferty's views of the situations? 

MR. CUMMINGS * Yes. 

IBB COURT 1 ! Would you offer it for that purpose? 

MR. CHERTKOVi Surely. 

THE COURT! Mr. Gotsch? 

NR. GOTBCHi I think we could accept it on the 

taw basis. 

THE COURT! f-3 will he accepted into evidence on 
the basis discussed. 

(Exhibit P-3 received into evidence.) 

Q Now, to your knowledge. Hr. Rafferty, has the 
Department of Labor worked with General Electric in order to 
help thaw continue in the enforcewent of the Occupational 
Safety and Health Act? 

A Yes, they have. 

Q Can you, from your personal knowledge, can you cite 
any situations or exaaplee of the Department of Labor's helping 
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the Qtaaral Blectric understand this legislation of this 1st? 

A Dm. Hr. David Barnard, tha coop llanos officer for 
OGHA* cane into the Schenectady General Klee trie plant on 
several occasions and conducted classes* or workshops for 
nsnsjimmt personnel* 1 assuns Managers* and for foramen* and 
various safety people and safety staff people* to explain the 
Act and the employer's rights and what* 

IBB cotJBXs Z will take official notice that the 
Department helped all industry in 
America understand the Occupational Safety 
and Health Act of 1§70* including G.B. 

0 At any time* in your dealings with General Blectrlc* 
did they ever deny the existence of the Act or suggest that 
they weren't covered by the Act? 

MB. cUMMXHQSt X am going to object. Tour Honor. 

we will stipulate that wo know the Act exists, 
nor do we question the jurisdiction* Z have 
not raised the jurisdiction issue in ny answer. 
Therefore* it is admitted* 

0 Hr. Rafferty* what was Mr* Whiteside's response to 
your letter of January 17th. which has been introduced as 
P-3? 

A Nr. Whiteside indicated to ms that either he or the 
Regional Administrator was willing to sit down and talk to ui 
about the letter and the pr ob l ems that we had raised* the lai 
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Q Tha iinti that you had raiaad Mr* tha in sp e c tions 
that you had oandoetad. on several occasions prior to thatv 
la that correct? 

A Yaa. 

0 Warn, what waa tha next event that oc cu rred la tana 
ef sitting down aad talking with you, and what waa tha raaulta 
of thoaa conversations? 

A Kyaelf, tha Motional Safety Diraetor jack 8iraaaa, 

and tha Business Agent of Local 301, Mr. Meaglao want to Maw 
Yarh City and ant with Mr. Bardan aad Mr. Andrea in hia of flea, 
aad dis cus sed In apart Inna, previous inspections, and thin 
lattar in grant datail. 

Q Appro* laataly what data waa that? 

A March lat of this yaar. 

Q following that diaeoaoioo with tha Regional 
Adadaiatrator of OMHA, in Maw Yocfc.what happened? what occur re< 

A wall, following that discussion— z don't want to gat 
into hearsay— hot to tha heat of ay knowledge, tha OttA people 
had contacted ge n e r al Electric— 

NR. COMMXMBSi Object, Tour honor. That la. X don't 
think that there la any foundation. 

THE COORTt Let Mr. Rafferty beatify an to what ha 

knew aad not what happenedbetween osha aad O.B. 


A 
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- -- 

General Kitetrie Coup any, and in regards to all the issues 
that the onion had raised, and nr. Barden— 

NR. CUMMUBSi Your Honor, I raise the sane 
objection. 

MR. CHERTKOVt Your Honor, if the witness is 
testifying that Mr. .aides told hiai that 
Mr. Barden had called G.K. and asked G.B. 
to cooperate under the statute, and than 
that is not hearsay. It is direct evidence, 
to the knowledge of the witness. 

If the witness did not hear that directly 
fran Barden, and then I would rephrase the 
question. 

THE COURTS Z will permit hi* to testify that 08HA 
contacted O.E., but not what was discussed or 
decided between then. The Goweraaent, I believe, 
is going to call scan of the personnel free the 
Hew York office, and you could ask then. 

Q This was Approximately March let? 

A March 1st of 1973. 

Q it was the inspections that led to the citations that 
have been issued in this case, were Issued on March-- the 
inspection was conducted on March 21st and 22nd) is that 
correct? 


2S 


A 


\J 
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Q Mow, to the boat of your knowledge, at the tlaa th**t 
«splr^ # between your appointment as safety Director on Octouer 
1972 1 and tha first, tha inapaction that waa conduccad on 
March 2lat and 22nd, vara th«ri atill aoaa tillagad violation* of 
OCBA that were uncorrected.? 


^ thara vara. I had allagad instance* to tha 

C<Mpany which I fait** 

0 Waru thoaa inatancaa that cauaad or era a tail or Involved 
hasarda to workers? 

A Tea, in ay opinion they ware definite hasarda to the 
workera. 

Q Ware these hasarda that involved, and could it involve 
injury or death to tha workers? 

* Tn ny opinion, yea, and enployews have bean injured on 
°* thoaa sane conditions previously, to ay knowledge. 

>U. Cr-TfI!«S* Tour Honor, a paint of clarification, 
head tha question, nr. haportar. that 
proaptad that answer. 

(the question was read by tha Aaportar as follows > 

0 Saw* to tha heat of you knowledge, at the 
tlaa that expired, between your appolnteent as 
SafOty Director on October 11, 1972, and tha 
first, the inspection that was conducted on 
March 21at and 22nd, wore there still aoaa 
alleged violations of 08BA that ware uncorrac ted?") 
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--- ^ * 


1 

Q During questioning ys»t»rfl«f, • question was raised 


2 

by Judge Chaplin regarding the nature of eyeglasses and safety 


3 

glasses used in the areas where they were welding. Z under¬ 


4 

stand that you brought with yon this norning an exanple of n 


5 

safety glass that is tinted* Do you have that with yen? 


6 

A Yes. X do. 


7 

Q Could you please show it to the Court? 


8 

A Yes. 


9 

nr. CHERTKOV» Let the record show that nr. Rafferty 


10 

is holding up a typical safety glass with side 


11 

shields, tinted glass, as opposed to plain glass. 


12 

THE coORTt What are you going to do with it? Axe you 


13 

going to offer it? 


14 

NR. CHERTKOV f JUSt Show it. 


15 

Q Nr. Rafferty, what is the tint of that glass? 


16 

A That is a shade 2 filter lens, shade 2. 


17 

Q what is the shade of the average sunglass, the 


18 

sunglasses that the average people use in this sous try? 

« 

| 

19 

A Most are sheds 1, and sons are shade 2, if you want 


20 

it darker. That la a darker. 


21 

THE coilRTi Rave we qualified Mr. Rafferty as an 


22 

expert in sunglasses? 


23 

NR. CHERTKOV 1 just one or were questions. Your 


24 

Bosk. 


2$ 

the COURT! X wean, we are going far afield. 




Q. 





f 
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435 


SOU CBIITKO?! 5ha» question «u eery specifically 

reload yesterday about the kind of safety glasses, 
that were worn by the employees in the area where 


a possibility of welding flashes. 


THE COQKTs Zt was adequately answered yesterday. 


HE. CHEETKOVi Z thought perhaps bringing in the actual 
exhibit would be helpful. 

1 would. Too x Honor, X would like, at this 


tine, to 


ny offer of proof with regard to 


violation of 29(a) (3) (1), the so-called isobile 


coon** 


Nr. Bafferty, you testified yesterday that you were 


that, on March 21st and 22nd, conducted 


an inspection of tins Building 52, la 1973, at General Electric 
headquarters, la Bcheaectadyt la that correct? 


That Is 


During the 


so of that investigation, were you with 


, la Building 52, Bay A-8, a 


violation, that Z 


to issue a citation for serious 


yen new, and that haa already baen 


that la already a part of the record? 


t. Z was present at A~8, end 1 


that. 


t Is 


tall, for the record, what you observed at 
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CR06S KXAMIHATIOM 


DT MR. CUMMIHG8i 


U Mr. Xifftrty, do you rnllM that it la apparently 
the position of 06 HA that the Company is res poos ibis what 
employees don't use safety devices and even though they are 
furnished by the Coapanyi Are yea aware of that* that that 
is OBHA's position* or do you agree that that is the 0 —A 


•V: 


position? 

A Yes* I understand it. 

Q Are you aware of the problem that that creates for 
the company* when they do furnish safety devices to workers, 
such as safety glasses* and those glasses aren't worn* and 
would you agree that that le a problem? 

s 

A I agree that that would, he a problem. 

Q would you say that that problem is very extensive 


in the two buildings that were Inspected on March 21st and 22nft 


or would you 


x am specifically speaking to the safety 


glasses— or would you say that the safety glass rule is 


generally observed la those two build lags? 

A X would say that the safety glass role Is 
those buildings. 


rued in 


Rave you ever* la your inspections. 


the role 


r seen the rale unobserved? 


Y 


Yes* the rule. vU-scis, safety glass and the wea ri ng 


* V f 





J, J ' J J 
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1 

thereof? 

• 

2 

A Tia, z hm on occasion. 


3 

Q What do you, as a Union representative, do if you see 


4 

that? 


5 

A Ask tha guy to put his glassas on. if ha doasa't have 


6 

that on. 


7 

Q Doss tha union, to your knowledge, ha vs any power to 


8 

fins or discipline psopls for, your ^opla who ars mashers of 


9 

your union, for not following tha Company rulas? 


10 

Mft. CHKRTKCVi Objection, 


11 

m COUBTi What la tha basis of your objection? 


12 

MR. CHJUHKOVt Thars is noas of tha citations ham 


13 

spacifieally rslata to Union Misconduct undsr 


14 

this law, and tha union finas undsr this law— 


15 

THB COURTt The citations do boar on Union aaployeen 


16 



17 

I 

disobeying tha law, and X will permit tbs answer. 


A could X haws tha question again? 


18 

Q Too. In your view, cam tha union fins, or does tha 


19 

Union— let ns rephrase it* 


I 

Does tha union fine or otherwise discipline its member 


21 

whom it finds than violating clearly proasalgated company rules. 


22 

sush as tha safety glass rules, specifically? 


23 

A The union could fine for union violations only, and 


24 

it cannot fine for any Ooavany violations. 


28 

0 The Cinpany rule is a Company rule as you sea it? 

J 


ii 


,1 
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THB COURT* nr. detach, do you objMtf 
ME. OOffCBt W«ll # Z objoet do* to tio foot that it 
ms not brunet out in nr. Rafferty's prtvisu 
testlnony, that ho observed anything with respect 
to thooa glaaaoa. 

NR. CUlMXNBSi Z would bo willing to oak tbo goeaMon. 
ns COURT* Nr. Chertkov? Too don't have to objoet. 
if you don't wish. 

NR. CHSMK0V* My position, and I do want to State sy 
position, for the record, an 2 t think it is eery 
leportant, and tha Union has nothing to hide. 
Tour Honor. Wo want to see —ployoss protect ed , 
and in tanas of injuries and death. 

Z think that Nr. Rafferty can aaowcr any 
guest ion, and the fact that the oeneral Bloctric 
wants to pursue thin lino of gasstioning shows 


at that plant regarding the safety glasees, and 
no—thing that tha union could taka groat pride 
in. 

ns COURT* Z an going to overrule your objection. Nr. 
ootech, and we have given Mr. Chertkov great 
latitude in his cvanlnation of Nr. Rafferty, and 
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going beyeni the direct, cad I will accord the 
mm yrivilH* to tte oeaexal Sloe trie. 

Proceed, Mr* Comings. 

Q Shea |M were on this inspection, tdidi apennart two 
days, the Slat aad the SSad of March, wore yw in the area 
which was alleged to be in the citation, amend K-13 in Build in 
27SY 

A Tee, Z wee. X was amend that K-13. 

Q Were yea rcesent when the citation quoting 133 (a) (1), 
for failure to wear eye protection, were yon present when that 
iaeue wae discussed? 

A When it was discussed? res, x was. 

Q Did you arrive on the scene with Mr. Bernard, and 
"hg the scene”, X ns an that particular scene, the k-13? 

A X was with the inspection party, and z think that we 
all arrived soaewhat within the sane thing, aad it was the 
■attar that we were walking through K Bay, aad we had no 
particular desire to atop at K-13, aad wo wore on our way 
to the *-i area, and we were earning free B-17 to K-8. 

Q When you arrived at that area, were them any eaployee 
either of those two emp lo yee s that X heard mnssd, using the jac 
banner? 

A Tee, them were, the sans two onployees, aad X don't 
know w h ich snpleyoe was using the jack banner. 

£ tight. 
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OM of the MployMf Aid not h*n glaiNi when you 


ototrnd him? 


That is correct. 


Did the otter om? 


X don't 


at tte tlM. baeaoaa Mr. Mote and Mr. 


Haaat stayed, and interviewed tte anployees, and thay got then 


in a huddle, and X think Mr. tend wan interviewing tte anployeei 
at that tine, and X had tte Union steward that was Mr. Hunphrey 


there, that wanted no to 


up and look at tte K-ll elevator. 


and he waa talking to aa at tte a ana tiaa. X did observe— 
I can't bo aura which employee waa a tending there with no 
glaeeea on. talking with the conpllanee officers. 


Mae he operating tte jack 


r at that point. Mr, 


Bafferty? 

A Mo. The compliance officer waa talking with hia. 

Q Did you observe tte operation of tte jack banner? 

A I didn't observe tte operation of tte Jack teanei 

«% 

X know what they were doing. X naan, they were busting thf 
concrete for a foundation. 


Q You didn't obaerve. at any tiaa. tte use of that Jack 
banner during that inspection? ie that correct? 

A Mo. because after we— we went right on by, after 
that incident, we went right on by, and X don't know whether 
the eaployeee weut back and us e d tte Jack tenner or not._ 
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Q Aa you war* approaching it, la what I an raally 
talking about, 

A Aa m vara approaching, I was aware that tha snplo.ees 
waia over in that araa. 

Q That ia all? 

A X don't know exactly what job they ware doing, and 
X know that one had a jack haaner in hia hand. 

Q You don't know whether the jack hanner waa functioning 

A I don't. There are several boring mill* running 

at the sane tine in that area. 

Q Jest answer the question, pleaae. 

Mow, it la your teatiaKmy, I take it, that it is 
olearly posted in 273 that safety glasses are to be worm 
ia that -correct? 

A Yes, it la. xt is posted on all the doors. 

Q Old you, when you saw these employees without the 
safety glasses on that inspection, say anything to then about 
why don't you have then on, or anything like that, and like 
you usually do? 

A Mo, I did not. X don't believe that I was the first 
one to reach than. 

Q This is a fairly rare occurrence, would you say, in 
273, to see souebody ia that area without safety glasses on? 

A Without safety glasses? 

Q Yes. 
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A TM. 

Q Do you think that creates a substantial rink for 
anybody to ba running around 1-13, K-ll and K*10 without 
safaty glaaaaa? 

A X would say definitely, and alaost anywhere in tha 
Turbina Departnent. and thara would ba a rink without tha 
safaty glaaaaa. 

Q nr. Rafferty, X beliere that you tastifiad that you 
aant sons lattars or s 0—1 thing to Mr. Whl t a a l O a or Mr. hardant 
is that corract? X an not talking now— X an not talking n a ra l]' 
about tha 3 t is it? X had tha iaprssslon, (no your taatiaony 
on dlract, that you aant nunorous piacas of oorra op o a da noa to 
tfhitasida and/or hardant is that oarrect, sir? 

A Thara was othor eorraspondanoa. 

U What did you sand than? Tha inspaetlau lists that 

you nada out? Is that tha typa of a thing that you sunt than? 

A Yea. Thay had sons of sgr inspaotion lists. 

0 Whan would you sand than? lot's taka ono speciffinally, 

NR. cummxnoSi May X rafar to sons of tha exhibits. 

Your Honor? 

Q Just for exaapls, Nr. Raff arty, x show you c-Jl, 
which X ba liars ralatas to building 285. Did you sand any 
of tha papars attached to C-21 to althar Mr. Bardan or Mr. 
Whites ids or Nr. Barnard or any of tha 08HA p oop la. and 
would 1st you look at that exhibit. 


25 


X 
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A Hot that X mail. X don't nsod to look at it. 

Mot that X mall. 

HA. OBMROVi What exhibit was it that you just 
sh owe d him? 

ME. CUMMXHOSt C-21. 

0 Bon shoot ths C-18, which is Building 61? Did you 
sari his soy of that? 

A WOt that X recall. 

Q bat as ask you, and if you renaabor, which one 
of those did you sand either/or any of ths OSHA people? 

A Wall, you say sent, and sown of those I an not sure 
what you naan by "sent". 

0 X was under ths iapressiea, Mr. Rafferty, that you 
sent via U.S. nails sons of your lists to OSHA inspectors. 

A When X say "sent*, and they nay have gone by nail 
or X nay have hand delivered then to the Syracuse office. 

0 X an eneoapassiag hath in the word "sent". 

A Bear, what is your gnostic*? 

Q Sf gnostic*, sir, which one of those, or which ones 
those did yen eead, and whatever, to the OSHA people? 

A For sure x know. Building 52, is that the first one? 
X also believe Building 95. 

Q TOu know for sure 52, ant that is 017, is it, sir? 

A Tee, that is it. 

Q When did you give thin to the OSHA people, and what 






I 
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16th of April) is that correct, sir? 

A That would, end atking an assumption, that would bo 
correct, because normally X haws conversations with OCHA 
people and interpretation and whatever. 

Q Did any of those conversations relate directly or 
indirectly to any of the citations in the complaint here before 
us? 

A Ho. I don't believe that X directly discussed anyth inf 
right here. 

Q Are you certain of that? 

A I don't know whether it would cone up or not, and we 
discussed similar citations. 

Q Similar situations? 

A Yes. other inspections, yes. 

Q other than those discussions, and in t h ose discussions, 

did you get so specific as to discuss penalty? 

A Co. X don't recall discussing the penalty. 

Q Did you get so specific as to discuss whether or not 

the violations were serious or willful or repeated— in ether 
•fords, the classification of the violations? 

MR. CHERTKOV * objection. Tour Honor, this 

record is absolutely loaded with the fact 
that this union has been pressing OCHA te 
find these violations for the past sin months» 
that we are just going ever and over sad ever 


a 







Larry Rafferty—for Complainant—Cross 

orftd la the tias fraae. sir? 

HR. aomcvi X «a not sax* what ths rtlmnet la. 


count Mr. 


stipulate to 


or not. la 


la asking you If you would 


Bathing, and wbothar It la relevant 
tarla1. 


Will you or won't you stipulate? 

MR. OOIKBi X think that wa would objact to any 
stipulation on this particular thing. 


r la no. than. 


COURTS The 


MR. CHIRlKOVs TO tha hraadth of tha qua at Ion. though, 


It la r id leu 1 ossa. 


Q Would you 


tha question? 


A Could X have tha question again? 
MR. CUMMXWBSt Rand tha quaatlon. 


(Tha pending quaatlon 


road by tha Reporter.) 


A Wo. X discussed nothing specifically cm specific 
citations, no. These that you are talking about, these that 
are In this particular Inspection. 

0 You axe kind of. X think, changing ssy quaatlon. 

Did you talk about whether these violations alleged 
are serious or willful or repeated? That Is tha question. 


X can't go back and 


r you honestly within this 


Una franc. X 


X told Q U A people on the occasions, look. 


we cited this to General Electric on aany occasions, and I know 
that X brought that up. and X felt that everything was willful. 
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Q Did |M 


* that mrythiaf mi willful and tw y t hlag 



1 Tas. On aoat iastaneas* aal X laid, look. 


haa to ha dona* aad that la what X said to 


that tha willfulaaaa aad tha failura to 


0 Failura to 


ilea to? Xa that what you aaifl? 


A Too* X think aaat of ay naatings, to clarify that* 


with tha QUA paopla, haws 


willfulaaaa on tha C 


r. Bafforty, X tool Lava that you told 


X haliawa that your taatlwany is, that Mr. Ouilbault want to 


thraa d if fa rant and saparata dopartnants, on thraa diffarant 


lit do 


, air? 


Mould you toll na what 


Mall* ha haa boon in tha Turbina 


TOO? 


if you know* air* what diwiaiana ara 


dapartaants? Ona division? 


Mot that X know of. 



dtay. Tau don't know* or ara you laying no? 


that thay aran't 


la* in tha Turbina 


\ 
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ML. OOOCHI That* a right, xt 


to hi a 


relatively mmll «m # ud if m an 


l* wind, tai that x 


ta lk la g about what la Mown in tha anhiblt. 


has a Xargar 


• X 


wa oould have that point olarifioi. 

*• nMXWi x an aatinfled, Year honor. 

Q BOW, nr. Safforty, in reopena a to a guaetlaa naked 
' 1 bali^pa by Bio Manor yaatoriay, tha K-ll platforn. 



X believe tha 


aaan that 


withoat railiaga. What waa your teatinony on that point? 


A x aald yea, x km. 
fi Would yon plaaaa da 


w nouia yon plaaaa donorlha tha nannar in which you 
any it aparataa without railing ml waa it without railiaga o 
ana tide, up againat tha work piece, without railiaga on all 
aiiaa< # and how high did you go, and that kind of a thing. 


i lhia la, 


•wiring ay objection to tha aotira lino of 


guaationing which want into tha 



A Wall, X boliara that X aaan it probably, again, and 
don't know tha height, and uayba in tha 6 to 10 foot height. 


h With tha w elder, with a Ma ll a tending in tha vertical 


♦ \ 






1 


•o 
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position. and wsK ng ins ids of a shsll. and no calls on tills 
opsn platfom. and so what tbs welder would do. is just grab 
a pises of aagls icon and wold ths angle iron to ths job. and 


tha trsldsr wonld 


or loss uss this to loan on or loan 


against, or uss that as a braes on ons aids. 

At ths tins that X obserwsd it. and X obserwsd it with 
ons Bids opsn. 


How. you ars esrtain that you haws sssn things like 


this* 


A Yss. I haws. If X could clarify that, and X passed 
through that area, at least ones a day. and X an ths Bxeeutlwe 
Board Msnber. and X had three stewards in K Bay. right in that 


araa. X haws 21 stewards in that building. X contact 




alaost daily. 


C 


Q These tsaporary rails, or welded rails, they wars 
rails, weren't they? X ns an. they ars rails, aren't they? 
A Mo. A piece of angls iron welded to ths job. and 


caning out. you 


and ths slswator. 


, so it would asst up against ths platfom. 


This was on ths top side of ths job? 
On ths inside of ths job. 


\L 

\\ 


This is on ths top side of ths platfom? 

On ons open aids, and whiehswer. Tbs tins X saw it. 


*.wl X would say ths guy with ths right side. 




Ths rust of ths platfom was e nclosed? 


> ’ 
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A Wo • tt* front of the platform would bo pushed up 


•gainst the job. 


Yes? 


And leave the left side. 


You don't need any rail for that? 


Yon don't need any rail on the front— I don't believe 


You would be against the job. 


What about the other sides? 


flw other side was open. 


There are two sore aides. 


■o. The back of the elevator there is a side on the 


back. That is the elevator Itself. 


That is enclosed? 


What is cl os ed. 


What about the fourth side? 


the back would be closed, and the left side open and 


the front side against the job. 


K And the right side is where the guy would weld a 


piece of angle iron and lean on it. 


■sw. doesn't he work next, and isn't the side on 


which he would weld the angle iron next to the work? 


Xt would he right over the work, where he welded. 


Wouldn't the work provide 


closure? 


>. You have got to understand that this is a shell. 


K 
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To protect 


fina injury and deaths in that 


correct? 


Tee. If I w • welder, and i* I an working a piece, 



and x don't want to Call, and X don't have any railing am 
and x would weld eowething to try and protect specif. and 
la just for a back rest or a back guard. 


It la not a policy of the 


to provide that 


weld? 


Or that railing? 


MR. chkrtkov i x have no farther guestions.« 
THE courts X just want to ask you one or two 
questions. Nr. Rafferty. 


BY THE COURTS 


Q Did you discuss the March inspection with OCHA, prior 
to its issuance of the citation hero in issue. or the citations 


here in issue? 


Yes. x did. 

That is enough* Just yea* Did you or any 


the party wear safety glasees during this inspection? 


Yes. 


Did all 


rs of the party weir safety glasoes? 


TO the best of my knowledge. 


70 
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* T# »* zt Is always difficult to walk on top of that 


Why? 


A the slipping hazard and tha oil, and whatever in up 


not being, walking on a flat surfaca , and it is not 


lika walking on a floor* it is lika walking on a ball. 


■awa you ever conplainad to any nanaganant officials 


of this condition? 


Tea, i haws. 


What was tha result? 


A Its result was. z have told tha forenan that the. 


that I had alnoot, several tines. I have had close calls. 


Z have relayed the situation to tha forenan and told him that 


there was lots of oil and whatever, grease up there, and it was 


a reel slipping hazard up there. X was told to. or I told them 


that X would not work under those conditions, and 


thing 


would have to be done. 


So naturally, not having any safety bait, or any other 


safety equipment, the next beat thing would be to wash the 


frane down and get the oil and the sediment off. 


Did you tell 


at this prior to March 21. 1973? 


0 Do 


11 which particular 


officral. 


*_it could have been several. X have had several 


yK 


9 





1 
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different foreuen, end they work different shifts, depending on 
what tine the situation occurred, and would be a different 
foreman, offhand, X would say John dudoaky, one, and Roy 


Madder, two, and Paul Supply, and these are all 


that 


I had. 


These are gentlemen that you told of this particular 


condition? 


Right. 

Has there been any other 


complaints about working on top of the stator f; 
A None until the inspection. 


You have been provided with scaffolding on 


frame? 


on the frame itself? to. 


other than, and in a terminal box, what they ceil a 
terminal box, but that is because there is nothing to stand, 
you're Inside the frame now, and there is nothing to itaad on 
there. it is just to give you a walking surface. That is 
all. It is not on top of the frasm. It is in the frame. 

You still can—* what x am trying to say is that you 
can still go off the frams, and there is nothing to keep you 
there. 

Q Have you ever requested scaffolding for this stator 
frame when it is horizontal? 


Yes. Yes, but this— but you have to understand, 
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Xt is Nt 


S06 


t» tbs fracas, xt is nat and ss • nark platfonu lbs fraan 
is yonr wash pUtfacm. Us aoaffsldlpg tbsrs U for aoral 

f o s s a *t half as fna falling at all. 

Q Where is tbs scaffold lag p la osd. in as lag tbs 
tsbibit C-U? 

b tkm scaffolding scald bo pat an tbs oats ids of tbs 
frwm, sent tn tbs foot, or tbs foot rail, as thsp call it. 

Q Weald yon l ad l ea to share that is in tbs pieton? 

A Too. 1 at is tbs cantor of tbs picture, and at 
tettob Xt soald bo tbs tap of tbs scaffold. 

0 Xo that dsn tbooo rose of bolao arc indicated in 
the picture, along osar tba bottod 

* bi^t. Xt nay, dopanding. and this la a portable 
alnalaan s w a ff s l d that they glee no. and shea tbsy do give 
it to no. and it series in height, because it is not port 

•f this station *o agalynaat. vs bass to boms that. If 
It in— if it in not in coo. so got it. If a nna ana else in 
tbs sms. that it belongs to. and tba ereetlen gang is using 
it. ant «a «oo*t pat it. 

tv* COKWft before yw pse e ead . nr. Debamardo. 
far clarifies ties, in tba record, are you 
aaglag that tba rlbbad object slth four boles 


rib at 


bottan of C—13 la a 
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1 


portable scaffold aad net part of the fits tor 7 



2 

THE Hi THESE 1 Vo, That is a part of the stater fr—. 



3 


That is a foot rail, or a foot, what they call a 



4 


foot. The scaffolding is not in that picture. 



5 

MR. 

OeanujDOi This is to indicate where a scaffold 



6 


is placed at tinea. 



7 

Q 

■so, is the scaffold retained only on request, or is 



8 

it none 

ally provided as a part of the job operation? 



9 

A 

You don't get anything artless you request it. 



10 

0 

Nell, do you have to request, to obtain the scaffold? 



11 

A 

Yes. He, like z say, we have none of our own, and so. 



12 

of soar 

so, x have to see the foranan before he will go and ask 



13 

1 

if be can have the scaffold, or another division, and/or 



14 

whatever. 



15 

Q 

what if an epployea does not ask for a scaffold? 



16 

A 

Zt would not be provided. This eoployee will not do 


■ 

17 

! the job if it is not there. 



18 

Q 

Who do you naan by "this 0 eoployee? 



19 . 

A 

ns, nyaolf • 



20 

Q 

Do you consider that scaffolding that is provided 



21 

ad'^quate? 



22 

A 

■o. As far as adequate to what effect? 



23 

0 

Adequate for safety purposes, to protect you. 



1 

24 

A 

Ho. 



25 

Q 

Why not? 








John Keast—for Complainant — Cro3s 


$ to your knowledge. 


strikes mm* «dunativ« 


a safaty itmt na 


k ym, 


C WTI i Juat a couple of quick qoHfciaot, 


Hr. Keast, la it your testimony that for 


can iw 


t of their people, aoat of the tine? la that your 


Z 6oe't think that-— aa a general rule, yea, they can. 


t of the 


hare, are in the habit of calking up and 


the aisle, and they 


their employees. 


Q They 4e this ail day long? Ia that baaically what 


k Zn performance of their dutiee, up and down, 

firing work directions to the different e^loyeea and assigning 

jobs. 

0 Do they bare offices, nr. Keast, most foreman? 
k no, they don*t. 

0 Do they hare work areas or benches where they do 


paper work? 
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537 


latroduead Mr. lud, and until ha aide his purposa claar. 
objected baeaaaa thay knaw ha was a safaty guy, didn't they, 
of wan sort? 

A They didn't know who ha was. In fact, a couple of 
people asked what la the Union doing with these guys, they 
are from the Cawpany, conpany inspection. They figured that 
it was a Coag>any— 

Q A Coapany safaty Inspection? 

A Yes. 

Q They didn't want to talk to the Cosqsany safety 
inspectors? 

A That's right. 

MR. CUMMlMBSs Ro further questions. 

TBB COURT* Mr. xaast, ia a foreaan a Tinion employee 
or a G.B. nanagenent enployaa? 

TBB Ml THUS* G.B. snna q a s wmt enployaa. He is a amber 
of supervision and does not belong to a union. 

TBB COURTS Any further questions of this witness? 

RB C R08S KXAMIMATIOM 
•Y MR. CURTKOVs 

Q Mr. Keast, do you know of any situations where an 
enployaa wee fired for not using or wearing particular safaty 
device? 

A res, i an. 











1 

2 
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4 

5 

6 
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John Keast—for Complainant—Recross 

Could you state, for the record. what that 


was? 


A It involved an eaployee la A Bay* and X don't recall 

hie nan*. 

Q what building waa that? 

A 273. It waa in tha araa that X dtractly work la. 

The superintendent, Mr. Connors, was oat oa tha floor* aad 
observed the e^loyae without his safety glasses and Miked 
up to him and told hia to put then oa. 

He told Mr. Connors that "X don't have to wear these 

God dean things" and threw thee oa the floor and stooped on 

. 

then. 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Fired hia on the spot. 

MR. CHHsRTKCVt I have no further guest ions. 

THE COURTi The witness nay step down. 

(Witness excused.) 
the couRTt Mr. DeBernardo? 

MR. DeRERHABDOt The Secretary calU Mr. David 

/ 

Bernard. 


DAVID BBRHARD, called as a witness* being 
first duly sworn, testified as follows• 

DIRECT EXAMINATION 
BT MR. DOBERMAK>Ot 


25 


Q 


Mr. Bernard, by 



\ 


David Bernard—for Complainant—Direct 543 

A Yea. sir, b* did. 

0 War* there uy othar Union representatives accompanying 
you during that inspection. outsIda of Hr. Raffarty? 

A Nr. Kaast and various shop stewards at diffarant 
phaaas of tha ins pact ion. 

Q What othar compliance off tear* accompanied you during 


of that inspaction? 


A Hr. Heed. that is all. 

Q Could you racall which management rapraaantativea 
aceoapaniad you during tha coursa of that inspaction. and 
you could look at tha Judge 1 s Exhibit 1. 

A Hr. Ouilbault aceoapaniad sa throughout, and Mr. 
‘-■>c*Jes, 1 believe, aceoapaniad mm throughout, also. 

THE COURTi What do you want? The cover sheet. 

1-C? 

A At various tlaes there ware othar employer represen¬ 
tatives with us. 

Mr. David Ouilbault. Safety Director, and Mr. Milton 
Rhodes. Manager. Envlronaantal Control. 

Q what is your understanding as to Mr. Ouilbault 'a 
authority with G.S. and his position and authority? 

A That ha has what ha describes as area responsibility 
for General Electric’s operations in tha Seheneccady area, 
and that ha also has a divisional responsibility that covers 


tha entire Turbina 


rator Division. 




77 
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H 


2 

3 

4 

5 

6 

7 

II 

8 


9 I 
10 
11 


12 


13 

14 

15 

16 

I 

17 

18 


reading of 15 fMt 3 Inc ha a. 

Q Did you taka any pictaros of thoas welders? 

A Y«s, sir, x took ono photograph. 

C Would you look at tbo Exhibit C-5. 

A Vos, sir. 

Q Is that tho picturo you took? 

A Yes, sir. 

Q Sow, did you observe any railing on tho aide of that 
stator fraas? 

A No, sir. There were not any railings. 

Q Did you observe any safety belt or life lines on the 
employees? 

A No, I did not. 

Q were there any scaffolds around that stator Crane? 

A it was a device, at each end, whish night be construed 
as a scaffold. There were no devices on the side. 

Q Was there any other protective devise that night have 
been equally as effective as a railing or a safety belt or a 


19 

20 
21 
22 

23 

24 

25 


life line for these employees? 

A No, sir, there was nothing. 

Q NOW, did you make a rawmsndstlen that this was a 
serious or non>serious violation? 

hr. DeBBRNABDOx l will withdraw the question. 

Q In your opinion, was ols a ear lens violation? 

! 

A Yes. xt is a serious violation. 





and nr, 


Office 


David, Bernard—for Complainant—Direct p| 

Mbit**id* instructed as to 90 to tbs pew York nagiooal 
ta discuss this aattsr with the Regional Office staff, 
■os, did you ia fact do so? 

Z did so. 

Was tha ass t i nt ia foot hold? 

Zt was hold, fss, sir. 

Approximately what day? 

Z bellows it was April tha 9th. and it was Monday. 


April tha 9th. 


■ow. who was at the nesting on April tha 9th? 
Mr. Richard Andros, tha Assistant Regional 


Administrator for Stats and Federal operations, and Mr. Sanoal 
Oerin, Assistant Regional Solicitor, and Mr. Vincent Hartuccl. 

Unco officer attached to the staff of the Regional 


Offlea, 


® Uls the first ties that your office ever receivod 

■psat violation? 

A So. There was one other instance that I recall. 


® One this other instance on the 


Anya previses to 


day? 


Q What had yow dens U the other instance? what action 
did you take ia considering the violation, the repeated one? 

A z pointed out to the Area Director that it was an 
1 art antra of a repeated violation, and z suggested that he 

the Regienal office in this natter, since 







c 


David Bernard—for Complainant—Direct 


lc dota net cover the situation] 


thia in fact was a whole new froblm, aad yon wanted 


A Tea, air. 

Q Advl s an en t froai tfaa 8 * 9 ion? 


A Yes. 

Q Ware there any mbm or guidelines need at thia 
particular conference? 

A Tea. 

Q On nhat ia a repeated violation? 


A Yea. nr. Andrea produced a draft of aoa propoeed 


and the cenf/liance operation auraal. dealing with 


willful or repeated violation. !n ay compliance 


(Exhibit C— 27 a ark ad for identification.) 

Q Would you identify the Exhibit C-27, narked for 
idea tif lea t ion? 

A Thia ia the draft of the proponed changes to the 
coaqpliance operations annual regarding definition and calcula 


of proposed penalty for willful r e p e at e d or failure to abate, 
t* Wa« this document or set of guidelines used at the 


conference? 


Yea. it was. 

is it a part of the c<aapllance 
Wot yet. 

Zt ia ns rely » draft? 










David Bernard—for Complainant—Direct 


ly i draft. a draft, 


Q Why «ft> it, if yo« know, to four knowMfft, why 
tlo draft toad? 

* We had no otter 9 a Ida lisas la the situation. 


that «ms the only thing that yon had. a draft? 


Q Were the procedures for what was a repeated violation, 
as sot out in that directive, wars they used at that conference] 
A yes, sir, they were. 

0 that basically is, sets what guidelines were followed? 


Yes, sir. 


that it he accepted into 


comer a Any objection, Mr. Cleanings? 


MM. CONKUnSt Tour 


if the only pa r p oos for it 


into evidence is that he followed 
guideline there, I have no objection. 


Zf it is offered for anything b e y o n d that, of 
so 1 would object, z don't necessarily agree 


that that is within— that this particular d 


which x have 


before, contains or 


statutory definition of repeated or anything of 


the kind, hot on that unde 


ing, X would not 






1 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Manuals have tbs power of law. xt is Merely 
a golds for tbs ccnpliance officers. 

THE COURTt Mr. Chertkov? 

MR. CHERTKOV* Bo objection. 

THE COURTi Xt will be accepted as representing tbs 

thinking of tbs personnel attending the conference 
where the repeated and willful violations were 
discussed. 

(exhibit C-27 received into evidence.) 

Q Mow. using that guideline, would you tell us sons thing 
abo the tenor of tbs discussion as to repeated violation? 

Mbs • derlined the thinking of this Meeting? 

A well. we. x. we— we were aonewhat guandrious as to 
bow to proceed in this natter, and we used this as the only 
available guidelines, to help us to produce the decisions that 
arose out of this conference. 

Q Mow. what sort of a concept was used, at this nesting, 
for the concept of repeated? 

A Xf the violation is r e p ea t e d , and if the violation 
had occu r re d before, this would be construed as r e p ea ted . 

Xn this work place, of course. 

Q Mow, what did you interpret, or what was the interpre¬ 
tation, at that nesting, as to work place, concerning tbs Q.K. 
plant? 


25 


A The entire plant. 




7 




David Bernard—for Complainant—Direct 


Task* 




0 ttat mi ooniUma qm work place? 

A Tea. 

Q The feet that they had been cited previously, at this 


work place, wi considered a violation, or a repeated 


violation? 


A Too. sir. 


tf Mr. Bernard, citation which is Exhibit Bunber 


C-3. was at the Mott Street plant? 
A Tea. 


Q What was the thinking at the neeting as to that fact, 
that the Mott Street plant is sene. Maybe two ailes away from 


the ml 


plant? 


A that 


related to the 1 ml 


•ration of that plant is very closely 


sad that eany of the aaaageaent 


le responsible for the operation of that plant of 1 River 


Bead, are also responsible for Mott Street, and that the Safety 
Director Mr. Ma ilha n lt participated in the closing conference 
st the Sett St oat plant, in which this violation was discussed. 


0 Xa 


have pet an enployer that had 



pet on notice hy that fact, the fact that his Safety Director, 
for both plants, had participated la a discussion of a welding 


screen violation? 


• X an go lag to object. Tour Honor. 

is in the oaploy er'e nlnd. 
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David Bernard—for Complainant—Direct 

1 

THE COURT* z will sustain that. 

2 

Q Lst as put it to you this way, than* fhs foot that 

3 

Mr. Oullbaalt had par tic ipa tod in tha olooiay cionfsiunoo. 

i 4 

i 

involving wald screens was, in tha opinion of that Ottlaf, 

1 5 

i 

enough to put O.B. on notion? 

6 

A Yea, sir, in our opinion it was. 

7 

(Exhibit tshar c-21 narked for identification, f 

8 

0 Would you identify exhibit Mntar 211 

9 

i 

A This is tha penalty asaassnant workshoot for repeat m! 

10 

other violations, related to this inspection. 

n 

Q Bow, looking at, in tha left hand corner of that shoot, 

12 

there is a category there for good faith, sine and history? 

13 

A Yes, sir. 

i 14 

Q Tha docuneat speaks for itsolf, and dt ft yon use the 

IS 

sasa date ruination that you stated preciously, as to the good 

16 

faith, siso and history? 

17 

A The good faith wo credited the soployor nose. 

18 

The sine, sore. 

19 

history, aero. The total would ho sore, down 

20 

with th itamt, and the nano re aeons that Z stated 

21 

preciously. 

22 

Q Bow, let's to go the gravity of the violation that is 

23 

narked. 

24 

A Yes. 

25 

MR. PottMMPOi Before z do anything aloe, lot no 


\ 



J 






David Bernard—for Complainant—Direct 


382 


to have this la •vldnet, 


« COURT* nr. c—Inga? 


in COURTi tut. Chertkov? 
HI. CHIRTKCV i Bo objection. 


COURTS Zt would ho adaitted oo Exhibit C-28. 
(Exhibit C-28 received loto evidence.) 


# going book to tho colon 4 of tho penalty work 


for too re posted other violations— 

A Too, air. 

Q Why did you, why *230 for too 22(a)(1) violation? 
MR. COMO toll Raccoon as. Tour M a n nr . x ao going 


to objoot on one basis, and it hasn't boon 


any of 


established that this 


derisions, sad Z think until ws establish 


that, we are sort of leaping ahead of tiaw. 


on this parti cu lar sheet? 


a Too. 



MR. cmnovi Z will so stipulate. 

2MB COURT a Mould you ask bin if he did it or net? 

Q As a result of this conference, did you prepare this 


, sir, Z did. 


, you had an objection? 


/ 


4 






David Bernard—for Complainant—Direct 


THE COURT* Do yOQ Still have the Qbj*Otlon? The 


witness has tsstifisd that hs 


this 


exhibit. 

ME. CUMMINGS * Wo objtctioB to talhiaf Shoot ths 


exhibit, no. Your 


Q Mow, tall as what factors want lata the dafrainatlao 


for tha gravity of tha violation 22(a) (1) (ISO was ths penalty? 


A Ths throw factors that wa aast 


of tha problaa, what wow Id occur to ths 


if aa a o c ldo a t 


happansd, and ths savarity and ths likelihood of injury. 


So those wore tha throe factors that went late this. 


and wa deteminad that it 


it woo «o 


that it 


that you fined $250 would ho 


Yes, sir. 


lot's fD to violation 


117(a)(2). 


Yes. 


A, Bade to 


tha gravity of ths violation, would you briefly explain what 
you naan by that. 


A "Gravity"? 

0 HO. Tha A, B and C 


A in 


A Wa have a foranla that wo 


4 




David, Bernard—for Complainant—Direct 


injury uA 


aad ntmfc, «ad «Aloh «• om ltttari, A, 


I *nd C, tad at take tha 


few to this fora, tad 
tails maid to am ltas 1 


i of that, and than rslato that 
It falls into, and such as 


Id to a low Cf tint nay haws 


of C, B-C, and 


ars ottor valuations of 


COOtTi Hr. 


tofovs wo got too far? 


• Z 


that exhibit 


indulgence, and this 


is the first tins that wo have 


violation ease, and wo have to go into it, 
in sene detail. 

m coqbti Vo are all in the ason boat, so go ahead. 


• this C as esod in the 


of gravity 


to to high severity? 


i tod ora te to high, yes, sir. 

Q ton* for the violation of 157(a) ( 3 ) — 
i Tee, sir. 


G Was 


t was the detasnlaation of that nesting, the eenfoxeac 
bo the d eg ree of gravity? 

A Likelihood of injury was probably a B. Moderate 


and the likelihood of 


injury— jest a 


in front of no. 




David Bernard—for Complainant—Direct 




to recollect. 


likelihood of iajuy woo aot mm! 
rity woo oooaiderod to bo p oo olbly 


aloo 


United. oai It woo the only 


Q 157(a) (2) lo tbo fin ontlnguloher violation, loo't 11 
A Too. 


, let'a 90 to 11 


3 of tbo penalty 


**a<o)(3)(ill). 


which deala with tbo wold 


Q what typo of o category did jm flow for, or I o ld 
. woo fivta for tbo grwity? 


k c. 


Q Dooo 


Moderate to high g r o w l .y? 


A TOO. 


. what fo otoro wont ioto 00 


00 Moderate to hi# gravity violation? 


A Noll. 


of tbia. 


tbo likolibood of 


injury, and what would bo tbo aovority of it. if 00 
occurred, and It night occur. 


0 Would you relate aa to thooo footoro. 00 to tbo wold 


A Too. laded up to a footer of c. X can't oay 


‘V n • 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


IHB COURTs Bu he finished with nay of the exhibits 
that he has yot? 

NR. DeBMJURDOt we are goiag to be junping beak end 
forth. 


THU COURTS All ri^t. 

A Tea. air. we were, the inspection party la walking 
down x Bey. and froa the higher nu ab e red areas toward the lower<, 
Hr. Rafferty, again exercising his right as the entherleed 
representative of the employees, brought a natter to ny attention 
of two snployeea operating a jack banner without snitable eye 
protection. They w ere ns lag the banner to break op the cottere to. 

Q Were they w e a r i n g any type of on eyeglasses at all or 
what? 

Q We pr ote ct loo, no eye protection? 

A Sons. 

0 what would have been the proper eye pro t ection for 
enployees using the jock hawnsr? 

MR. CPMC WQBs X think it la on the record already, 
that we weren't wearing any. That la the 


testinoay. X don't think that we have to go 
beyond that. Your Boner. 


25 


MR. DOBKRWUDOs Well. X 


sort of thinking, O.B. 
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580 


1 

IBS COURTi lat'i not worry about G.E.'s brief. 


2 

We haw* got a standard that thay are accused 


3 

of violating* and let's stick with the standard. 


4 

MS. DeBERHAMDOi It does say appropriate eye protection. 


5 

Q What would have been appropriate eye protection? 


6 

MR. CUMMINGS t Saw objection. 


7 

THE COURTr The wen had nothing on. So "nothing" is 


8 

equivalent with inappropriate* I assume, wouldn't 


9 

it be? 


10 

MR. DeBRRHARDOt All right* Tour Honor. 


11 

Q Bow* what haeard was presented by the operation with 


12 

the jack hasnwr? 


13 

A lye injuries fros flying pieces of concrete. 


14 

Q bid you construe this as a serious violation? 


15 

A An eye injury* that would certainly be a serious 


16 

injury. Therefore* I feel that it would fall within the 


17 

category of a serious violation. 


18 

0 What type of an accident could occur from this type 


19 

of a condition? 


20 

A An eye injury. 


21 

Q What factors would have led you to believe that the 


22 

employer could have known* with reasonable diligence* of the 


23 

existence of this violation? 


24 

A Well* there were* as far as I know, there were only 


25 

two employees in that work detail* and I think that surely* 








T 




David Bernard—for Complainant—Direct 




when they were assigned to that week detail* they* sa 
conscious employer would hares designated the suitable 
equipment for the hazard* to which they would he eepe 
operating the jack hausr. 



10 


11 


12 


13 


14 


15 


16 

► 

17 


18 


19 


20 


21 


22 


23 


24 


25 


they out in the open? 

A ho* air. they were clearly visible 
party from the aisle* down the ee a ta r of K b 

Q Bow, to your knowledge has general 
cited for failure to haws eye protectior got 
citation? 

A yes* sir. it ms cited in* on the 
of 1971. 

Q that is Exhibit C-l* Z believe? 

4 

A Exhibit C-l. 

Q What eanpllance officer node that 1 

resulted in the citation us iked C-l? 


Q would you tell us sees thing she 
this previous citation? 

A the inspection that resulted in 
issued on the 2nd of Pa o suhe r * 1971* wee 
by the authorised representative of the 
investigated in late Bn vastier. Since th 
a respiratory irritation £rc.. ^ a 











David Bernard—for Complainant—Direct 


tlom vital the MMl ratios of peruelng the UImm anA injury 
ncMis* Z had a particular job or objective to aao if thuru 
v> vgr evideaee to suppo rt this allegation of tha respiratory 


irritation. 


Keli, going through the 08HA 100'a* and the log sheet* 


Z aotloed that there were 


eye injuries to enployeea 


in haaardous occ up ations. 


was with ne at the 


Nr. K obasa was there at the tins* and I asked hia about it* 


and he said that e v er yo n e in the plant had to wear safety 
glasses* and it was really* they couldn't put their finger on 
the problem* and weeds to that effect, and that was— so* well* 
when we eendeeted the welk-eround* and the inspection* and x 
an going to pay easeful attention to this apparent problen. 


Z did so. 


Zn tha 


of the 


investigation of tho ali o go d health hasard* aad x conducted 
a oonplete walk around lasp e otl on of Building 273 and Building 
lit and Z sbea rv od nneareus onpleyoea enga ged in eye hasardoua 
eoeapatiane* bet were util in lag only safety glasses, such as 
Z have* ubiab ssna tl nss refe r red to as plain noeo* and thsse 


in what 


* bet similar to these* anJ 


utilising to 



to hia own glasses, blah do not have 












L\ vid Bernard—for Complainant—Direct 


■Ida protection. 

A I cited two instances of wploytft opirttiaf an air 
hammer and air chippin« hi— ar without suitable eye protection, 
and an employee operating a hand held light grinding device 
without suitable eye protection. 

U What is suitable eye protection for a chipper or 
grinder? 

A That is set out in the MBI standards, Z87.1. 

Figure 8, the selection chart, reeo—ended eye —d face 
protection, states ;hat grinding, and there were various 




types of goggles, and safety glasses with close fitting eye 
cups or side shields for chipping, and it would either be 
goggles or eye— wait a minute. Safety glasses with close 
fitting eye cups, or 75 „ which ere not Illustrated, end it 
mentions 8A, which are not illustrated. However, the 
selection chart describes 75 as chipping goggles and the eye 
cup type, cloar safety lenses, and not illustrated, end HA, 


chipping goggles, cover spec, type, clear safety 1 


illustrated, cover spec, type tinted 1« 


, no t 


illustrated. 


Q Would normal safoty glasses be appropriate for 
chipping and grinding? 

A No, they would not. 


jack 


would nor—1 safety glasses be approp r iate tor 


r operation? 


_||_t&. CUMHI HSti Objection, Your 


*7 


* 




I 
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—592- 

tHB COURTt We have testimony that they varan*t 
using anything. Tba only question bafora m 
1 * vhathar using nothing la any kind of a 
protection. 

Q Wan a cloning conference held for thin 1971 
inveetigation? 

i 

A Tea, it visa. 

Q 6.8. representatives informed of thin safety glaaa 
violation? 

A Tea, air. they were. 

(Exhibit C-29 narked for identification.) 

Q Would yon identify C-29? 

A C-29 ie the penalty aaaeaanant worksheet for repeated 
aerlona violation, related to the inetant in epee t ion. 

Q Who prepared that? 

A l prepared it. 

Q Wow. what vaa the thinking of t*at aoetlng held in 
■ow Tnrk on April the 9th, aa to thie particular violation? 

A There vaa a repeated violation, and that the seriousnens, 
that vaa. undoubtedly if the injury occur rod, it would cause 
aerlona physical ham to the employee, and that the lav 
prescribed penalties up to f1.000 for aerlona violations, and 
,iat * It vaa the first inataaoa of a repeat, a factor t>i 2 
would he applied as per the draft of the — nilemiT to th* 
c<*pli *mx* operatio n naan al. _ 
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A U. 

0 TM 


of 2 0 mmA what 414 yti 




•I C-2». 

«U«L 414 


A I 414. 


mm 

it 

1Lll 
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David i?ctm i — far Dnmplainar. ‘ —Direct COS 


1 

Dm lnut dirMfln 5 foo* > 2 laetet, and tha 


2 

k*l#t # the gnt t that Z rode It up to* is what X 


3 

aaaeured. tho 26 foot 10 ioeaM, and 1 aaaowred that with a 


4 

tape, and om oida of tho platform wan tagwu^^ throw widow 


5 

had what appeared to ha a standard railing. Ono a Ida waa 


6 

wngoardod. 


7 

m COORTi Hr. Desernardo. lot* a pin tba aeaffold 


8 

down no to what particular itmm you aro tala lag 


9 

about. Ihara aro aawaral aoaffolda in tha 


10 

citations. 


11 

ME. OOBSRHMDOt Ihie la tha— 


12 

ZHS couSTi Which standard aro wo talking alnt? 


13 

MS. DaBKSHMDOi 29{a) (3) ID* that waa withdrawn by 


14 

tba Incrotary not withdrawn, bat a notion 


15 

■ado to withdraw. 


16 

MS. CDMMXMSi Which ia now alleged aa a S-Jt-1. 


17 

Q How. lookLg at tha work notaa. that warn taken of 


18 

thla particular incident, could you giro ua tha dlaanaloaa of 


19 

tha other baaa? 


20 

A I don't know where tha notaa an. All ri^it. z hero 


21 

gat it. 11 foot S inchaa at the biggest dinaaalaa. f foot 2 

• 

22 

at ita laaat. 


23 

Q Would you describe what tha baaa waa ilka, aad what 


24 

1 it appeared to you to bo? 


25 

A wary alnllar to a craw, tha greatest dtaaaelen waa 
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David Bernard—for Complainant—Direct 


tl m eomC mrf«n of the stator fra—, to walk out on it, to 
taka a aaasaraaant. My vaeollaetlon In 'Jat I did approx i—tior: 
Cxaai a laddar, with a taps, and c o n in g oowt* from them x said, 

X have a, or X ff?i it io about 14 fact approximation, bat if 
tkay wanted an exact acaa ura—n t, and if that wasn't ostia facto* 
tbay would haws to gat a laddar, or soma other device, where I 
aasdd caesura it an the rad, to gat an exact Measurement frost 
the top of the stator fra— to the floor lawal. i do not have 
an exact —astir aaant. Xt is aore of an approximation. 

Q Old you disk up the scaffolding? 

1 X believe that it was the laddar attached to the 
drill press, 

Q Did you cl lab up to the top of the stator fraaa in 
the s ens e that you were lewal? 

A las. towel with it. that is the way— X believe that 
is the way X did it. 

Q Ton dropped the tape down from what you thought was 
the tap? 

A tea. 

Q Was there any standard railing on the top of that 
stator tineas? 

A We. There was oons. 

Q Wss there any scaffolding around tha sides of that 
stator fra—? 

A we, there was not. 











David Bernard—for Complainant—Direct 


vlth war lift* 11 m 


aafaty halt or 


■», sir* h» mm 


likt? 


what 41« 


Wall* It 


ll*M am it. 


likO oU, 


Ilka oil* Zt waa yurtielM of 


« that la of 


llOOtlOO Of it. 


litloo « 


too* it 


itlnof 


that thia putlmlur 


to tha 


telt that o fall 



* ✓ 




m i .TT- — 


4 ■ * 

■ 1 ’ 

1 * $ 


David Bernard—for Complainant—Direct 


, it Ml 4 


0 Whet «tn tlw factors ^utt mafc into that discussion? 
A Wall, tha fact that the operation, this aploytt voxkt 


la mm 


ha c ou ld ha raadlly vis this to tha toparrlalont 


this was a aoaa Ad o r ation for this factor. 


0 Did yaa haws any txoobla 


lava17 


A ■»« sir. that is 


laval. 


0 hat's go to tha 


itaa, willful sarlous violation 


A VOa. 














178» 

- David Bernard—for Complainant—Direct W® 

THE COURT: They art in order. Itdnr 14. Look 
at C-14 in the book you hare got thoro. 

II 

THE WITNESS* Ok. 7 «a. X have got it, yea. 

TUB COURT* Saa if that is tha pic tors you wont, 

Mr. DaBernardo. 

MR. Ii« BERNARDO I Ta«, C-14. 

Q Who 'iok that pictara? 

A I cook it. 

C How, would you show us, and would you toll no what 
! that picturs daplets7 

A Lack of an adequate aid-rail. 

Q is that a picture of one of tha platfoxas that had 

boon cited? 

A it is. 

Q how, than is a yellow bar at tha right top hand eocuo 
of that pietun. 

A Tea, sir. 

Q is that the top rail or the aid-rail or what? 

A X boilers that is tbs top rail. 

Q Than was no aid-rail for that particular positioa? 

A The chain, X bailors, was intended to asm that 

purposs. x considered it to be inadequate. 

C There is s chain indicated on the other side of the 
platforat is that c orr e c t? 


A 


Tea. 











David Bernard—for Complainant—Direct 618 

Q Go to the third item, tho willful serious violation. 

A Too. 

Q loll uo about tho powered work platform, and whoro it 
woo located. 

A Xt was locatod in Bay K-ll. 

Q what building? 

A In Building 273. 

Q Would you toll us about tho incident, what you obaom 
no to thia particular condition? 

A Tha hazard was pointed out to no by Mr. Rafferty. 


and olnce it waa 


thia wao a powered work platform, and 


without any guarding on what 


to ho tho platform, where 


employee would work from, and X inquired of tho 


representative an to whore tho railing 


it, and wo would got tho for 


So tho 


and they eald wait 


for thin 


up and X naked him whore tho 


railing wao. Be eald that he had only boon there about four 
moo tha, and he could not recall seeing it. Bo I pointed out 


to tho 


tatlwoo, since it wao no in use. 


tho railing waa minting, that if they could produce it. then 
that would bo sufficient for aa. If they couldn't produce it. 


and X would have to construe it as a viola tine. 

They said wait, wa will gat tha other I 


to bo bore. When ho 


that 


i. X naked him for it. Ho said 


X 


1 
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David Bernard—for Complainant—Direct 







David Bernard—for Complainant—Direct 


*22 


0 Mho Ml Uw 


officer that ud« the 


iMpMtiM that gave rice to the citation that was issued on 


Mfeer 2, 1971? 
A 1 ms the 


officer. 


ti Mow* could you toil es about that *71 inspection, as 


it related to 


sided plat for—? 


A that there were 


to consult the record — to hoe 


ral instances, and l would have 


1 cited in this, and 


ral instances. 


there —re 


to the attention of the 


others that —re brought 


it. At the 


it of the 


Inspection* 1971. it appeared that there could be mwnrmir 
Inst an ce s of various violations, and X stipulated to then. 


at the tine, that X would cite one or two instances, and while 
pointing out others to than, or leaving it to thsir ability to 
find out whore others existed % that they should correct all 
*ach conditions throughout V e wash place. 

Q Mould you look at tha exhibit C-l, the December. *71 
citation? 


VOo. sir. in relation 
Melating to 23(c)(1). 


it build leg 


that 


any of 


of * 71 . x 


conditions that you 


* in 


that go— 


■x 








David Bernard—for Complainant—Direct 


of hi* inspection. 

THE COWTI Are fw ttsa going to eat abll ah ttet 
such knowledya would bo —1—nt to his? 

MX. DsBEXXAJtcoi it woo nlooit to oar AttsniMtio 
that It woo a wlllfol sioUtln* X — , 

obviously hows tbs boot oriiono nls, and 
that is why nr. Raffortf was boro. so 4 1 — to o 

as to thooo misaa violations • 

X carta Laly think that tbo roeord ah—Id 
Indies to that at tbs ttea that tbo don—tasy 
—da hia data—instl—, that th&a w— a wlllfol 
violation, aafl tbo taaratary was aw ar a of o—o 
Pnlon-Hsniga—at d&oanoola— an to tbo port—to 
guarding in tbo standard railing. 

TBS court» Da yon want to a—at — Hr. —togs' 
objection, Mr. Cb ar t b ovf 

hr. CHBKSK0?* X think, in addition to tbo dalialtoa 
position that it clearly. Hr* —art boo tbo 
responsibility as CHHA no—lianas offtear to hi 


and Manama— n't cad ho t — — t.X. and tbo Oil—, 
and tbo Cong any, and that tbo —to— of tbo 4m 


with regavd to safety 
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A 1%», Z was. 

® Was wlllfulneae discussed at tha April 9th conf«ranc«7 
A IN, it was. 

Q Would you tall us what factors wars discussed at that 
A*** 1 *** conference. that lad to tha issuance of tha willful 
—Win violation* 

h it was clearly tha third citation that would be 

i 

loams! for the— the se c o n d citation in a natter of weeks, 
fhr 13(c) (1). and the fact that tha natter had been brought 
to attention of the nanaganaut by tha Union. 

0 Wow, looking at tha c-30 for identification— 

A C what? 

0 30. 

A Oh? 

0 Penalty worksheet. 

A res. 

0 Wow. you stated in testiaoay that this was tha penalty 
wash shut that was mead to calculate the penalty, aa to tha 
wlllfel violation? 

A Tes. 

t 

Q Bow. hew was the unadjusted penalty arrived at? 

* Wsll* tha unadjusted penalty fear serious violation is 

fl,000r 

0 Was any credit given for good faith? 

A It was not. 
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David Bernard—for Complainant—Direct 



you generally applied the sere rebate, sere else sad sere 
history! is that correct? 

A Yes, we did. 

Q low, what was the penalty assessed for all the nee- 
serious violations? 

A After adjustment for. well, before adjustweet it was 
MOO. and after adjustment, for abatement credits, it wee $200. 

Q Was a dosing conference held after the investigation? 

A Oh, yes. 

Q Could you tell us who wes p re s e n t at the closing 
conference? 

A Mr. Oullbault, Nr. Rhodes. Mr. O'Connor and Mr. 
Schultz, Theodore Schults. and X believe that there wore two 
other gentlemen present, and X cannot recollect their names. 

Q were the Onion rep res e n tatives pres e n t? 

A Bo, sir. they were not. 

Q Was Mr. Weed present? 

A Mr. Mead wes pr e s e n t, yes. 

Q Wow. is this the sane Mr. Ouilbeult that we have been 
referring to thro u ghout this recor d ? 

A Yes. it is. 

Q The safety representative? 

A Yes. 

Q was there any discussion as to the abatement period 

_ at th e closing nenferanre? ___ __ 
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what was tho tennr. 

*®* P^ ffMM DOi Will, if tin witMM could understand 
tte qwitiM. 

W count • Do you mat to oonaot on Nr. n— Irnjs* 
objictloa? 

HN. fWW UVi Vu tht objMtlon rtlatd ia ttm of 

Uek of specificity, and X would bo mo opociflc. 

TIB COUNT s Bo sold that tho witness couldn't count 
tm what woo ia tho alado of 8J., or tho people 
who participated ia tho eloolag cooforoaoo. 

MN. CaSKTKOVs Tha witness porticlpotod at tho 

oooforoooo, aad X would think that ho ought to 
toll tho court tho artont to which Ooaorol Xloctric 
woo responsive to tho allegations that woro aoh, 
and tho ox tout to which floa oral Bloc trie offorod 
to aba to aay of thooituatieoa. aad tho oxtoat to 
lAloh Ooaorol Xloctric had know lodge of tho alleged- 

T0 COUNTS That ia a wholo oorioo of now gueatiouo. 

Do you wont to rophraeo tho question? 

*• n a m wi X will got woro opociflc. Your Boner. 

TBB COUNTS Please do. 

® At wlooing eooforoacoo. Nr. hornaxd, woro you 
satisfied with tho roopoooo of O.X. to tho various oituationo 
that you brought to tboir attention^ 

h Tho, X woo. 
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jm 

0 Bn 

re yen eetisfied tost C.I., at that ti 

Ine, under* 

rf 

itoed 


i specific Incident tint any have 
HR. CQHdSf i Objection, Tone Honor. Bo in usklng 
for teetineay •• to what coo on <?>*.'• nind, 
end X don't think tint this witness could answer 
this kind of a question. 

VB CODKTi Xn this instance, itr. Coneinys, X won't 
sustain year objection. Ho asked tbs witness if 
be felt that O.S. understood that the violations 
applied to sore than toe cited ifeon. 

YOu any answer. 

A Yes, X did. 

Q you reached this conclusion after you had adv is ed a 
rised the general Electric Cenpony of their ebllqatien to 
te violations as appropriate, sore than just the specific 


A Yes, x did. 

Q did yen find, in your 


with 


that they 


to dssl with the pn 
A tee, x did 

















David b rnard—for Complainant—Cross 


* Ch, yw. T«». Itoy did. iter have. 


Q Can you tall, a tat* ter tht 


A Ha ara ina true tad to do ao lay oar 


tioaa 


aanaal, chapter 5, papa 20, iaatructa oa to do ao, to awpport 
tha allegations of tha viola Mona, aad alao tha degree to which 
tha violation nay ax let, aad, alao, for eatabllahlng huacilc 


not covarad by tha etandarda. 


of tha raaaona we ara ina true tad to do 


\ 


taka thoaa pictaraa at tha tiaa of poor inspection? 


Tea, mo 


Da you 


if photographe 


inaida tha Oanaral Blactrie facility, to tha boat 


A X do not, 

Q *• Barnard, X weald like to call to poor attention 
Exhibit C—14. 


A Bight. 

0 In tha vary center of thia particular 


libit. 


of tha picture, ia 


A tea. 


white notarial. 


0 Could you identify uhat that white Material ia? 


A zt 


to be 


what ia charaeteriaad a* 


that ia 


to ahlo ld tha empl o y ee a tarn 




David Bernard—for Complainant—Cross 


hast of the 


» ona that is what it looks like. 


0 Xo 


lly found at that particular location? 


it got hot at that place on thu castings? 


A Xt sight, x don't 


Q Do 


what tha 


might bo? 


A X 


told that tha 


of tha castings 


is approximately 400 


Q is that at or noar a plaoa whan asplo y e s s ars working 


A Tas. 

Q Is it possiblo that additional hasazd of working at a 
■its. Ilka that, is, tha exposure to boat— 

W. CUMHXMRIi Object, Tour honor, i don't baliava 
that that is charged in tha oonplaint* X don't 


tha ral 


MR. DeBSflBUEDOa T< 


of that qu es ti on , therefore. 


, it is relevant to tha issue 


of gravity of tha violation. The non hasards tha 


to by a particular violation. 


the gravity. 


COURT: Mr. Chertkov? 


i X think that it is relevant to any 


of issues raised in this proceedlag. 

COORTt X will permit it as going to tha 
gravity of tha violation, and we had earlier 


testimony fre 


ther witness that there was 


MOLtare rise to 450 


Z) 
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David Bernard—for Comvlainant—Cross 





1 

ht hasn't finished. 


2 

Mi. ctjmmt warn » X will wit a trail ths f—tii. 


3 

THE oomri Lst's glvu ths witans tins to folly 


4 ! 

AJMfctMTu P)iQ6Md« DM* 


i 

5 

► 

i 

iw 

2 

a 


6 

A l would soy tlst Z nlnaot foil off tho taMor# oof X 


7 

SOS sons* hat shaken fay it# bat it did not ooonr to no* ot tint 


8 

tins# to cotogariso it os o serious. 


9 

0 It didn't occur to yoo ot tho tisw of tho ousting# 


10 

sithor. of April Oth# comet? 


11 

A no. 


12 

Q hot did it occur to# apparently# onyono ot tho 


13 

posting i is that fair to soy? 


14 

A Yss# sir. 


IS 

Q now would o parson# you know tho dot yoo soil 


16 



jfl 

tho platform# oad wo oall tho scaffold — 


17 

A Yss. 


18 




Q Tho 6 foot • inch dooioo# and how would tho yoKoon 


19 

fall off that# Ayala? 


20 

A voosihly faaekwnadh# out through tho nlssing our tho 


21 

inadoguato aid-rail. 


22 

Q as would havo to fan agnattlng to go through tknt# 


23 

wouldn't ho? 


24 

A Might possibly do no# yoo* 

\ 

25 

Q_how slop would ho go through? 





s V» 






Mil Ollt 


David Bernard—for Complainant—Cross 

It X had tripped sad fallen, and probably to 


Id b« OM way. 


6k, 


9 Ivan tha situation 


to trip, fall and roll and go out, on the day that 


* 1 wild aay ao, yaa. 


tha work piece and 


A Ob, if X eoold look at tha Exhibit*, and tha photos. 
X eoold tall yon, X think those planks are 2 by 10, which 


probably about 9 


COumtt Tha witness la looking at tha C-14. 


ara four or five planks thara. X can't ba 
ana, hawing a nooinal width of about 9 inches, it 


ild ba, X weald aay, 9, 45 


, 3*i feet. 


, too, waa thara not? 


A X don't know if 


looking at tha picture, yaa 


tall? By that, x 


C-14? 

A ho. It io not 


to as. 


0 Xo that follow object in the right bond 


corner of 


C-14, waa that 


in year view part of this, what you call tha 


The, X believe that it is the 


ion of the rail 


rou ara certain that is 


trt of tha weld ina 


•lllja. 







r 
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1 

fcl vi ' t- 

0 old you bm anybody else cLomt? 


2 

A NO. 


3 

Q In your gcnanl lapratalon, than mi a nil regarding 


4 

safety glAiin, correct? 


5 

A Y»S, sir. 


6 

U Was thAt rule pretty well complied with, Mr. Mmzd? 


7 

A Yea. 


8 

0 in point of fAct. you kind of connanded GS for their 


9 

compliance of their employees with this rule, right? 


10 

A Yea. 


11 

W On this particular inspection, correct? 


12 

A I don't recell that I done it on this inspection. Z 


13 

done it on other occasion. 


14 

U The rule ia generally eonplied with down there, in it 


15 

not? 


16 

A Yes. sir. it is. 


17 

0 it is properly posted and quite prominently posted ia 


18 

all the buildings that yon visited, isn't it? 


19 

A Yes. air. it is. 


20 

Q you said at the closing conference, yon explained the 


21 

General Electric's company obligation and responsibility eader 


22 

the Act, and what did you tell them about their obligations end 


23 

responsibilities? 


24 

A well, it is pretty each a standard procedure, that tbs; 

f 

25 

have to poet the citations, and that their right to sent set, and 






J 
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Q How seny inspect ions have yen m&m of hosvy Industrie 
plants, in year osrsor as a safety official, in serious capaci¬ 
ties? would yea appro*tits? 

A i n cl udi n g shipyards, and whirfi carta inly would be 


DO yw recall saying that the facilities in Echenect* 


of the 


1 Electric Company, ears in the top ten percent of 


all of industry with 


to safety? 


11 saying it. 


don't recall saying that at the closing confer 


with nr. 


, vis-a-vis, the citations 


A i do not recall that particular sta 


0 DO 


11 anything like that, sir? 


A 8 


11 a question like tMt, and X may 


in that vain. X 


put it into the 


i and at what tins. 


Q But that the sta 


that you will agree, tie t the 


very siailar to it? 


BDVa Objection. What s 


t wui 


that he has 


What 












David Bernai d—for Complainant—Cross 




'l *• to W*Ot? 


• z 


THE com I DO JOB v*st to rood book I 
(Tbo following Qwoetlon woo nod by tl 
■Onootioni do yoo roaoll oyiag 
fteUlfelM in 


OOtlOj with NT. 1 

mortem, via<4Hris, tt 

M 4 

I* 

>» 

s 

5 

I 

5 

•) 


THE com* DO yoo coot 

Ibm your objection? 

** 

ohjoetod to nr. Cn 

—logo' loot potioi, 

, tl 

it didn't opacify 

wtaot portionlor etotoi 

— 

ora referring to. 

MO i«Ot olOSiflod it 

• 

HE. CUffKWi Jwt oo 

long oo it la Oloor that 









w 
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- -TtTD- 

A 1 did not see an employee on tho ladder, no. 

X »ftv tho employee in cranes. 

0 Were there other way* for tho employees to got to tho 
cranes, other than tho tour ladders or the throe ladders that e 
are talking about now in question? 

A Yes. X don't know. Other ladders? Xs that what you 
wean, sir? 

Q Other ladders or other eethods. 

A Other ladders, certainly. 1 don't know about other 
eethods. 

Q You said that there was a deficiency in the enployer'e 
attitude? X believe that was your previous testimony. What 
deficiency was that, sir? 

A Did X say that? 

Q That is wy recollection. Xf you wish to say there was 
no deficiency in the enployer'e attitude, let ns ask that ques¬ 
tion! Did you consider that the General electric company had 
a quote deficiency in their attitude, vis-a-vis, safety unquote? 

A No. X don't recollect that X said that. 

Q You don't consider then to have a bad attitude? 

A No, X do not. 

0 Do you know how far weld flash is a problem? 

A I have no idea of the limits of the radius of hasard. 

Q Are you aware of what effects, if any, and in your 

vise, pla in liwa.«fc*lel case hardened safety glasses wtmld have 
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1 

T~ t> 

on weld flash? 


2 

A Ho, I am not. 


3 

Q Have you ever read any literature on this point? 


4 

A There is some contention that they will protect a 


5 

parson from exposure to the light. 


6 

Q Have you, or any of your associates in OS ha ever done 


7 

any tests to verify whether or not any of these contentions are 


8 

correct, to your knowledge? 


9 

A Hone that X know of, no. 


10 

0 Xs it ytxir testimony, nr. Bernard, that if an employer 


11 

violates or is charged with the violation of a standard, in 


12 

number, like, let's say 22(a)(1), just for example, and in the 


13 

past, doesn't contest it, and it becomes a final order; is that 

4 


14 

correct? 


15 

A Tee, sir. 


16 

17 

Q Then if you charge him with that violation again, and 

even though the ituatlen is somewhat different, and as lcng as. 


18 

19 

in your view, that same Standard applies, and then you could 

consider classifying it as s repeat? 


20 

21 

A Tee. 

0 Or even a willful? 


22 

23 

A Yes. 

Q How do ytat get from repeat to wlllfu'? what is the. 


24 

you know, difference? 



Tb« employer had knONltdg* of tha standard, and that 




25 


A 










1 
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707 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


h* ms on notice that ha violated it previously. 

Q Mall, let aa just aak thlat If ha were charged with 
a previous violation, which ha tailed to contaat — 

A Tea. 

Q — I guess ha would have know lodge of the standard. 

would ha? 

A Yes. ha weald. 

Q how do we got fron repeat into willful? 

KR. ostSBUJPDOi Xaa*t this aoxt of a conjecture? 

nr. cummimob < z baliavu hie »—»<— r u, tUur Honor, 
ha already atteapted to eaplala thaao dlffatunm 
and X for one didn't understand than. 

TUB COURT I z an going to sustain the objection to the 
question, the way yen phrased it. 

Q 1st ns ask you this. nr. Bernard ■ dst is a rap ml 
violation? 

A A repeat violation is a citation far a. a violation 
that has previously bean cited. 

Q Mhat is a willful violation, sir? 

A The enployer has knowledge of a standard and it ham 
bean brought to his attention, and that ho is in violation, and 
that ha continues to do so. 

Q Mhat is the difference, sir. bstirson repeat and 
willful, if any? 



25 


that the violation of tbs 





David Bernard—for Complainant—Cross 


violated and the fact that om of the pertinent factors 


hsooght to til* attention. 


it be brought to hie attention, sir? 


Mb. DeHKR&tAKDO« Objection. Isn't counsel asking 


questions that are basically calling for legal 


Mb. CGMHINQS < No. What I an really asking, then. 


tad Z would rephrase the question — 


0 When you 


your injnit to the counittee's decision 


April 9th. what did you consider to be the difference between 


willful and repeated? 


A The diff 


that the caployer had been put on 


aetice that he was in violation of the Standards. 


that decision, how did you consider the 


waa put en notice la relation to the three willful 


in contention? 


advlaed that he, inforocd. advised 


participating la the ncetlng, that the 


Union had notified the 


no advised you? 


Did he advise you how he had tint inf onset ion, and 


that infers* ticn? 


i« ha did not. air. 


So in 


^atly the view of the 


of the j — 


•\ /* 

/ 
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— 

1 

coiasaittoo, sinca you spoke for the commit tes — 


2 

h fee. 


3 

u — hero earlier today? 


* 

A Yes. 


5 

Q The difference between repeat and willful la tut 


1# 

6 

the Union, or some employee representative, is involved; is 


7 

that the difference? 


8 

A Yes. 


9 

MR. z>»n£RUJURDO: Again, objection. It is calling 


10 

for a legal conclusion. 


11 

mu. cutfAlNGGi I an merely asking for the thinking of 


12 

the committee, and in particular. Nr. Bernard. 


13 

the court: We are getting into a eery fine line 


14 

between the decision. Z am ultimately going to 


15 

make, and the decision the OSHA inspector had 

* 


16 

to sake in classifying these alleged violations. 


17 

I an going to permit him to answer it, though. 


18 

because he had to sake the initial decision. 


19 

A I was informed that the — they had knowledge that 


20 

the Union had brought this to the attention of the anaagemant. 


21 

or similar situations to it, and also in view of the fact that 


22 

they had been cited approximately three weeks before that. 


23 

G in point of fact, you were not informed, Z take it. 


24 

that General Electric had been cited on any kind of a week piece 

1 

25 

being e platform in the past, had you? 



) 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


workiag on top on • product* rather than on a davioa, aoch no 
• —chln o, that would ho —do to uoo — 

0 Yoo. 

A Ho. Tho record do— not indicate that they wore. 

0 At tho —otlng in How Josh, was thoro any indication 
by Mr. Andr— that tho union had so advised tho onployor thot 
it —o thoix op ini on that working on top of a device —— on top 
of a work piece, ao opposed to on top of what is cl—rly a 
platfom, is a violation of tho Standard? 

A It —s — tho working on top of tho product would bo 
construed — a violation of the standard, and thoro is no con¬ 
sideration as to whether they had boon cited previously for 
working on top of a —chine or working on a product. 

Q Nor —s thoro any consideration or any discussion, 

X take it, as to whether or not they had bo— ao advised? 

A I did not advise then, but they did hove the copies 
of tho previous violations the—. 

THE COURTi Mr. Oi—1e(js. please clarify the specific 
citation that yen a— talking about ho— today. 

MR. CUMMINGS i X an talking about Mr. Bernard — 

Q The citation which reads — 

THE court I Give us the nsnber — 

NR. CVAMTK3E t 23(e)(1), falls— to provide protection 
inet telling to an awpLoyee wo—lag on a 14 


25 


foot high horizontal stator f. 


in Bay H—17, 




David Bernard- -for Complainant—Cross 


of a •taffena sailing or apiftlof. 


•• a tsillfal 


^t3 


0 Km, ay gMMtltn it, ta» there any <l1«w1a> at that 
April 9th —at lag r egarding a pc —A— citation having boon 


of a oxtaction 


k, on a 




those any dlocucolon of the 


having 


, by the union, that the union nonaldosod thin a violation? 


«ai no d 


on it at that ti—. 


X toko it that it wna, ao fas an yoo con 3d toil* 


, and in thiao anno. 23(e)(1) had 


violated in the gnat, and that that 


it viilfnl when it ia so w anted ? 


of the 


» and not the only one. 


0 mat aso all the s— t of 
A fhat naa the third, the i 


violation within 


that 


pot on 
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72 i 

U Was it nimilar to thla tool tbit wo now contend 
ejects chisels? 

A ym, six. 

Q now about thla other dorlcw? 

A Bnployee, any — it looks liko b. and 1 an not 
D, operating — 

Q whatever? 

A Oporatlng handhold light grinding device waa without 
suitable «yo protection. 

Q ‘cw, what kind of a dovioo waa tint, air? 

| ; 

MR. DoBRRHAROOt How. this ia a final oxdor. It ia 
net subject to raw low by any commission, court, 
and it ia written in atone. I naan — 

THB COURTr do you core to oamsant on that? 

MR. CWMMOB i I an not challenging it as a final 
order. Z an nerely trying to danonatrato that 
the situation in the past had very little similarity, 
if any, in my view none, to the instant situation. 

THB COURT i Do you care to consent ? 

MR. CHSRTHDVt Mo cooneut. 

TB COURT t Mr. DeBemardo? 

NR. DeBRRHARDOi The repeated violation la a repeated 

violation. The instances don't hive to be similar. 
The conditions, I should say. The conditions 
! don't have to be similar, and just as long as the 




207a 

David Bernard—for Compla'nant—Cross — 

Standard Is. It is a violation of 133(a)(1). 
That ia it. I don't think this Court has the 
jurisdiction to go into any review of the 
PocoNjo x 2. 1971 citation. 

MR. CHERTKOV t I as going to sake one comment, for 
th* record, and I think that we are touching on 
***• 9®* iaeue in this oaee, and you have got a 
huge employer out here, with a hell of a lot of 
employees, and if we are going to have to go 
through and cite ladder by ladder by ladder by 
ladder, platfore by platform by plat faro, glass as 
and glasses and glasses and glasses, you know it 
just aakee the Act wholly inoperable. 

What we are trying to establish here is 
a pattern of condu c t, you know, in addition to 
the arguments aade by the Solicitor, that we 
ebmldn't go behind the settlement of that 
particular citation — 

THB COURTt This is all f lt. <. Is this in opposition 
to Mr. Cunnings' question, or in opposition to 
Mr. DeBernardo or — 

MR. CHXRTNOVi I would support Mr. Defiemsrdo in 
opposition to the direction Mr. Cunnings is 
going at. 

TH* COURTt_I an going to overrule both of you, and 
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723 


sustain Nr. 


and tte vary 


that «• bavt. aa fart «f 


citations is. what is a 


tbs 8worstsry say 


X a Isa 


bass another viaw. and wa as will 1st Ids 


his visa, if ha w 


, wad darsiop it aay 


that ha aishas. 


13 


recall ths 


Mas it in any way rslatwd ta 


Was that a 


aqpthisg Lika it? 


Mo, sir, it was 


16 ii 


What was ths 


citation iavtlviag 113(a)(1), 


Exhibit C-l? 


A A hand-hsld grindii*g device and 


light grinding. 


was it sisdlar to tbs dsviss aa 


haws a guard on it? Ths grinding whs cl? 


similar to it. 


just for ths rec o r d . did ths grinding 


that you saw in 


of *?1 havs a guard on it? 


Wall, I think that ths dowr i e s , as wo 


, ara light hand-hold 


. for ink or lor grinding. 
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not » guard on it, and we didn’t cite than for 
that, and wo cited thaa for failure to have 
adeWMto eye protection. 

IBB COURT i X agree. This is the tenor of ey reworks 
to Hr. Cunnings. 

Proceed. Hr. Cunnings. 

Q Hben nuking the decision that the Company Me on 
April 9th, Me there any discussion of the differences in the 
133(a)(1) violations in the past, vis-a-vis, the one charged 
herein? 

A no. 

Q low, Mybo we could save eons tine. Xs it fair to 
•*Y that the eonaittee sa id , in eaoeaoe, or the discussion was, 
in essence, look, if they violated that Standard in the past, 

and that is it, as far ae repent goes? 



ONLY COPY AVAILABLE 
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1 

Q Why »a* that on* rescinded, sir? 


2 

a Apparently It had been leaned in error. 


3 

Q The other citation involved e piatforn 25 feet high* 


4 

is that correct? 


5 

A Yes, sir. 


t 6 

0 That piatforn «e attached to a machine which wee 


7 

attached to the floor; is that not correct, sir? 


8 

A Yes, it is. 


9 

U Not only was that lacking in mid-mil, bet also lackin' 

I 

10 

suitable top mil? 


11 

A Yes, sir. 


12 ! 

Q That was fixed after being cited; is that correct, sir 


13 

A I didn't do a follow op inspection, and X have no way 


14 

of knowing. 


15 

U Are there any 23(c)(1) violations on C-2, nr. Bernard? 


16 

A No. no, there were not. 


17 

Q C-3, Mr. Bernard? 


18 

A No, there were not nay violations of 23 («) (1) . 


19 

U c—4 was mailed by Q8BA when, sir, to the employer? 


20 

A Probably at March the 12th. 


21 

Q Were there any 23 (c) (1) violations there? 


22 

A Yes, there is. 

1 

| 

23 

Q now, on that, how may were there, sir? 

I 

24 

A One. One citing two instances of a weld position 


25 




platform. 


_ 








I 
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1971, and it is fu otter 23'c)(l) violations 
te relied on in detem I nation of willfulness. 

2B COURT « Z don't think, Mr. Cunnings, tint you srs 
making a propsr connection between the itan tint 
you an referring to in De c eater of *71 and the 
curren t citation. 

MR. CUMMINGS I My only point, YOur Honor, is that 
Mr. Bernard known what a scaffold is. 

1HB C OU NTS S weald hope that te does. 

Zf there is no further argunent, Z aa going 
to -v.-tain Nr. oeBenardo's action. 

0 Mow, Mr. Bernard, the K-6, which you called work 
platfem, was not in any way connected to the floor, war it, sir? 
A I don't believe it was. 

Q Nor was the K-ll, so-called platform, was it? The 
one that was sitting unused? 

A Z thought that was a permanent device. 

0 DM thought that it was sosehow affixed to the floor? 

A Or another structure, yea. 

Q The generator stator, that was not affixed to the 
floor, was it? 

A Oh, no. 

Q Zs it ymar testimony, sir, that the operators who were 
w in g the jack'iaenr had no safety glasses whatsoever? 
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Q Are yon 


ttmt you otettrvtd thou 


ly istiliatog thic jae«8*J 


A £ m not i.r' it 


in operation or it 


Q Several ®v 


that you 


then* lot's put it that way, were not actually in use whan you 


then) is that correct? 


A Several* 


Q Arc you 


of the portion of the 


i* that working conditions that allegedly 


violate the OCHA Standard and Health Stan d a rds 


doty 


requir 


. shall be cited only 


actually 


by a 


* could z have — 


ms. CGMMXnos J inferring to 


9 and S 


of the ccnplla 


That in the 


rulCv is that 


, air? 


19 


Cited 


only actually 



25 


133ia)(1) 
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i is that 


A Yw, BtXm 



* May S 


go—tinning thn 


Q On thn fin 


• how 


there with 


alt, and ha 


What did you 


flea OBtiaguiahar hanging la the 


with 


1 calls of 


0 Could you tall, froa where you ware standing* that 


A Yes. 


of the aatiagaiahar would you nay wan 


this fiean 


Myba 90 


nt\U 


Y~C(JPV AVAILABLE- 


t 


o 


/ 
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1 
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7M 

tlM, ud Z km • «eapl« of 


Q Hr. Benard. yn *»'t mlly c o n sider . or Ho yn f 
dsvkc • anbllo roo f fo ld# do yn? 

A At tho tlM X th-ifct it MM. Tbs die eo ss l ans X Mvt 
iIms loot no a gnu Mil of wwrtulaty, and X doo't 
rro tint it io. 

Q to Hint toot on, or mat hanardo aaa mm afraid of ia 
general daty arpia»w*7 lo it tipping or ia it this foarth 
sltanttanT 


10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Ao X sapors to art Hr. Dohoraaxdo’s asgaosat, am, 
aad a groat doai of swaying . and X wot ap aad down oa it 
tAroo tines, aad it a way ad back aad forth, from fr a at to back. 

Q Hov, all largo objects aaay to roan extent, Ua't that 
tear? Bvoa tall baildlaga aaay, X ao told. 

A do X hose boon told. 

Q Hao this thing oada oat of atraotaxal stool, ao 
oppoaad to this tahalar oca ftfol dl ag notorial? 


A 

xt appaarod to ha ndi 

» of ato 

il. 


0 

Any idea of hor heavy 

tho 7mm 

i wns7 


A 

BMP* 




0 

Xf a oraao oaald load 

k it oral 

r, io it a gaaaco 

1 Jttt? 

violation7 Xa that atat wo aro 

ohaogod 

with? 


A 

X doo’t know. 




HA. 

ClUffHVi Objection. 

X weald 

like to atriho t 

bm 



A 

j 
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TW ODUKTI Thor* is wnm confusion la ay mind as to 

exactly how this Mm m« am) how those dimensions 
wax*. 

A The Mm «• S-2 at its laiit dimension, and 11-5 
at the biggest. 

0 It was the «i«a of a cross or a plus? 

A Ym, sir. te exact cross. 

U The long arm was 11 plus? 

A Y«s, sir. 

Q Tha short am was 5? 

A S—2. yea . 

Q 00 yen asaa that it was 5-2 out f ron tha lonn «ra 
or it was 5-2 the satire distaacs passing through the long arra? 

A passing through tha long an is tha way x could 

rdBMdMNT e 

0 “hat do yaa consider to ha the difference between the 
violation for a serious violation of 252(eMl)(l) and 23(c)(1). 
the first paragraph thereof? 

A The 252 Standard* it applies only to welders, welders, 
burners, helpers. This is why that Standard was used* and it 
ie noch non specific than the 22(c)(1). 

0 With respect to the third paragraph of 23(c)(1), the 
powered work plat fora, did you aek the foresen if the elevetor 
had bona weed la his four nsnth a on the job? you testified tint 
he told yae that he hadn't seea tha railing in four months. imd 
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tho plfttfora bus «Md ia f«u uourtiaf 

A Z don't rtotll hnrlni anted Aim ttet naotlan . 

0 aw, X nrte pattl m§ late twahln with aU of yon 


A 

far this 


abftt 


cited Ala tec • wllltnl vloUtloa, 
parted for tte pravloaa «m 
i, sir. 

to o Hater of 3. 


A 

C 

you a quantlcm About tte 


xAtiouAio tehlwd that ontetaloud 4 a tte ppafHii chAafu 1 a tfe 
OpurAtiOAA OAAUAl? DO |Al CtORllI 

A Tboro is noun uonttoo of it, and Z don't teaa how 

apoclfic it ifl. 

U with r o np ogt to tho pipo ttet blochAd thA Ability 
of tho foot to 90 fully into tho ladteoc ruug, won tho top ot 
that, pipo loval with tho top of tho nunfl? 

a no, oir. zt woo a loon t tn u g nu t to tho on$, uonni 
tho midrllo of tho pipo woo About naan with tho soup. 1 dou 
think that 1 mi tho top. 

q tflth ronpoot to tho !■ Aior which won appuroufcly h 
by aonatetef uad kaoch o dl nohow, you teva wi ocfA d to A you* 
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~TR- 


Onioa? 


*» oald that ha 


baaa told. Be didn't 


on tha 


i ha had — ha said that tha eopleyer had 
ami to go into any further any dataii 


vt tha draft originally? which 


to thia 


^ O a i H a r *ith this draft provision previous 


it bsfora. 


* ao, air. z 


L For tha aaha of tha vaoocd. C-l, going bach to tha 
exhibit c-l tar th. pmion lJ(e((l) violation.. why MI> thay 


el tad 


1971 citatiao. 


rioaa? 


* wall, we oa» — «• did 


hit. g 


IT*, 


that you citad ia your 


a foil knowledge of 


tha definit ion of a serious 
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I 


it on the basis of you c a tp o rl o ac o, ia tte fOU or five 
oX those buildings, you cone laded Hat thoy wore ia tho tap 
10 or 20 percent ia torso of ths Misty prugtan, or oora there 
other factors that yon oay has# toaoa considering ia tsna of 
the 10 to 20 percent, and what ton they? 

A There wars other factors ia horo that tosli loaf as 
to conclude. Tho auw h a r of pr of—sl o w s 1 p eo pl e oa tho staff, 

sad tho fact tint they had a resident industrial hygienist, 

% 

and their assurance of their Intent to o—ply, end These wore 
things that X felt would pot th an in that bracket, yes. 
an. ctJNMXBGB t I weald like to ha— the question and 
answer read bank. 

(Last Qoostioo and 1 newer were read by the reporter) 

Q That sta te—ah was ends in —reh of this past year? 
the couni as already toetlflad several tinea that 

ha —a’t knew when ar whe r e ha nfede the statenent. 

Q woold that be poor t—Haney today? 
a x pa—e X weald bare to ehnnge it. 

U Mr. Bernard, if yee were to taka it «p— yearsalf, 
aa an 06MA cenpl lanes officer, to less re that —ploy— had 
safe Ladders to go up aad down, ar far whatever r—see, at OB, 
would it ba necessary, if GS were to argue that each aad every 
ladder situatioa presented a ep —111 eitaatien, aad thee aa an 
oeha conpliaaee officer, wee If it be necessary he eons he the 
plant oa a daily basic to feta-lac the particular, cither safe 



Stenographic Transcript of Testimony Taken Before 
Administrative Law Judge Charles K. Chaplin on 
June 25, 26 and 27, 1973 
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Q 9m, if a crone carrying mm of these large stators 
hits Um nail, would it. or oauld it mu+gm the won? 

A X bailout it a—ld« 


tm oocw» Mr. toff art?, z have just ooo or two 

qoootisoo tfcet oesar to ■» as you woso tMdfylag 
tho sa cnwd tiM. 


0 With row poet to tho elevator platform that nr. 

i 

®wrtko» —h od you about, h— anyone of thoso platforms over 
tipped or Callao in tho os plant? 

A z bars boon told — 

0 Wo. 


A Mot to agr personal knowledge. 

Q Toa ha vo novor soon ooo tip boforo? 

A i have novor personally soon ana. 1 don't work In 
tho building. 

0 now. as a Onion representative, what have you boon 
told abont other people's experience with these platforms? 

* 1 h—a boon told by Hr. Scott that ho has seen the 

platform knocked over whan it — • hit by e job. Mr. Scott used 


to work in Building S3 
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one of thau platform tip or away, and X an not 
talking about dus to impact. X an talking about due to tha 
iy that you hava dascribed earliar. 

A Only from ay own exportanoa riding up on it. 

Q you hava not bean in one that hae tipped over? 

A Do. X have not. 

Q How nany people work on these platform normally? 

A One or sonatinas two. 


Q Mould two be tha mxiana number on tha platform? 

A X couldn't intelligently answer that. 

Q What is the most that you have aver aeon on a work 
platform of the type that we are discussing? 

A Mali, generally, as far as I know, it is two people 
are assigned to a team, and two welders, and generally the 
welders work in a two nan team, and this would be the normal. 

Q Have you ever seen two people working on one of thesef 
A Yes, X have. 

Q Have you ever seen three people working an one of 

these? 

A Ho, X haven't, with the exception — well, that was 
when they rode up on the test. 

Q On tha occasion that you rode up on one of these 
elevators, and it swayed, how may people were on the elevator? 
A Thera were three of us on the elevator. 

Q you noticed a sway at that ties? 







221a 

Larry Rafferty—for Intervenors—Redirect 


KKDXBBCT EXAMXHJffXON 
BY MB. CHEKHOV« 

Q Mr. Rafferty, In your opinion, what is tho distinction 
between a platform and a scaffold? 

* I havo novor rosily node any real distinction between 
a platform and a scaffold, because just general shop talk, where 
Z happen to work, and everybody refers to it as a scaffold. We 
have people that build platforms or seaffoldc that refer to it 
as a scaffold men. That is their job. I think that everything 
is referred to, that a man works off of, is a scaffold, and 
that is the general terminology in the shop. 

Q So that when you testified with regaxti to the dis¬ 
tinction — with regard to whether or not there was either a 
scaffold or a platform in use regarding the, some of these 
alleged violations, you were not necessarily making reference 
to specific definitions and terminologies in the standards; 
is that correct? 

A bo, Z wasn't. Z could refer to it either way, and 
Z think that Z still do, and even in my inspection reports , and 
z refer to it either way. The scaffold and the platform, but 
the shop talk is scaffold. 

Q You testified in response to the question from Mr. 
Cummings that the stator frames are moved by cranes through 
the shop, through the bays and could hit walls, could they 
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JO 

1 THE COURT i nave the record reflect the hearing 

2 recimed at 10 <15. 

3 Hr. Cunnings, you my present year witness. 

4 MR. CUHH1HQS < Tour Honor, at this tine the Congnoy 

5 would call Hr. Heller. 


7 leland heller , called as a witness, 

8 being first duly sworn, testified as followsi 

9 DIRECT EXAMINATION 
1® jj BY MR. CUMMING 61 

11 Q Hr. Heller, by when are you employed? 

12 A General Electric. 

13 jl q chat is your pres sot position with general Electric? 

14 A Super into* dent of large aecfitns and erection area of 

15 steam turbine. 


16 

17 


18 

19 


20 

21 

22 

23 

24 

25 


0 Hint building la that located in? 

A Building 273. 

q what are the duties of your preeent position, Mr. 

Weller? 

A The overall snnagcasnt of the shop. 

Q how many people do you supwise directly? 

A Direct reports, nine people. 

Q what kind of people are they? Nhat positions? 

A These are the production control specialists, a 
manager of methods and planning, unit annagers who then, in turn. 
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•*•94 anhller aeguants of the atop, and Z have two man who arc 
flaid installation apacialiata. 

Q To whan do for— dir act ly report, Mr. Weller? 

A To the unit aanager. 

Q Bow ataxy purple indirectly raport to you? 

A We hava tha total maple—nt of about 800 paople. 

0 Aa auparintandant of 273, ara you r—ponaibla for 

tha araaa invoivad at K-8 aad K-ll? 

A Y—. 

Q Prior to your pc—ant position, what was your work 
backgro un d, Mr. Hollar? 

A Z hava boon an tha par—t aaaignmant for fiva years. 
Before that Z uaa superinten de nt of tha bucket shop in the 
Building 285, for two and a half years. 

Q Bow anay years have you worked in total for gb? 

A it would bo 33 in Bepteubar. 

Q Hava you ever worked aa an awployee, as opposed to 
a as e ager in tha shop? 

A Tee, sir. Z served ay apprenticeship, and than Z 
worked oa tha floor for about three years after that. 

0 m anay years have you eithr?, of those 33 years. 


22 

23 

24 


how anay of th ose years 
of tha shop? 

A Approx i—tely 


involved either work in or usnaganent 

25 years. 



25 
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L- 



A I would say not. It would normally bo snapped into 


the eye. 


Which la in the middle? 

Yes. Halfway between the top and the toe board. 


Q Mr. Weller, X refer you to the area called out in 
the Secretary's complaint as K—11, and e» I recall the complaint 
rur> : . failure to provide a standard railing for powered work 


platform, There is a serial 


15836, Bay K-ll. that 


could be elevated to a height of tea feet. 

Do you recall tie piece of equipment to which that 
citation refers? 

A Yes. 

q would you describe this so-called platform? 

A well, it is a platform with a base, and I would 
judge four feet wide and sir foot long, and that has a tele¬ 
scoping arrangement, so as you raise it, the floor of the 
platform that you stand on, and a portion of the telescoping 
arrangement are fixed i so as you raise op, the beak raises 
along with the floor of the platform. Then an the floor of 
the platform, we have a sliding member that we can telescope 
out to get closer to our shell than would he possible without 
having the telescoping floor. 

Q Are there any rails, to your knowledge, available fer 
this squipsmnt? 


25 


T 
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t kind of soils* Mr. Mslisr? 


A Moil* on the right and loft bond side of this floor 


that ths nan stands on. we havs pisoss of pips that are welded 


on; than ths railing is a 


railing, and this is toads 


of upright posts, and with a flangs welded on. so that as you 


pot than in. thsss pieces of pips, wsldsd on ths sidss. and 


it won't drop down through, and Z bslisvs that thsrs ars four 


posts on each aids. Bstwsan thsss posts ws havs chains, again, 
for ths top and ths aid-rail, and on thoss posts. 

Q Mhsn affixed. to your knowledge, ars the chains taut? 

A Yes, they ars. 

0 la that also true for the platforn at k- 8, or what 
ws call the scaffold? 

A Z would bslisvs that it would be. 

Q Do ths people you supervise utilise this ahehine? 

A Yes. 

Q Could you tell us whether or not thsrs ars any 
instructions regarding the use of this oachine and the rails 
therefor? 

A in my o p i ni on, everyone knows that ws purchased ths 
equipment with the rails, and we ueed the equipment with the 
raile, and Z know that the people have been instructed to use 
then and wa have had to talk to people about their failure to 

i! 

ues ths rails. 


V 


/ 


0 


instances, to your knowledge, ars ths rails 
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1 

«Md? 

2 

A To ny knowladyc iht rolls oro wad. 

3 

Q How often would you soy that this sschins is used. 

4 

nr. waller? 

5 

A Probably ones a month, but perhaps a littls ofteiur, 

6 

hot soaswhsros in that neighborhood. 

7 

0 is it assd -\rnmt oas day at a tins? 

8 

A It would ha ussd probably for about throw days at 

9 

a tins, and than ws will turn around, and change our setup. 

10 

and 90 back and ran for another two to throw days, and than 

11 

that — this is for a spweiai spoliation. 

12 

So ws won't haws any son of that work, than, for 

13 

a period of awybe throw to four wwwks. 

14 

Q Mr. Hollar, in your «aay ywsrs of association with 

15 

thw shop anvironnwnt, havw you observed chipping hawwora in 

16 

use? 

17 

A TWO. 

18 

0 Bow often would you say, approxiaatsly, that you have 

19 

soon those things used? 

20 

A Oh, wsybs twenty or thirty tiaas a day. 

i 1 

Q Are they used in your area, sir? 

22 

A * Yes, sir, they are* 

23 

24 

25 

Q Hava you aver used one of those chipping ha asters? 

A I have. 

Q Mould you describe for us a chipping hawser? 


/' • 
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- - » 

the Stott strait alto? 

A Ho. X hav« a portion of Building 273. and than a 
portion of Building 310 at Bott St root. 

Q What aro your aafoty roapa naihi litioa la your job 
oapaeity? 

A That la ao broad, and X roally don't know how to 
aaavar that. 

Q Wall* *ro yon in any way roaponaibla for tha safety 
of enployees at tha bu filing at 273 or tha building at tha 
■ott Btraat plant? 

A Taa. 

Q tall ua what am your aafaty raaponaibilitiaa? 

A It la ay ra ap au aAbi lity to run a aafa ahop. 

Q Mto raporta to you on tha safety program, or tha 
conplianea with tha aafaty ataadarda? 

A Many paopla. Tha unit Managers, tha foranan. tha 
p ao p l a on tha floor. 

Q Mhan you aaa a violation of a aafaty standard, what 
action do you taka? 

MB. CTBMXBGB i Tour Bonor. at this poi^t I an 
going to object, ho are going wall bayond 
tha direct taatiaony. 

MR. DeBBRHABDOs This aan has taatifiad that thaaa 
buildings am under his responsibility, and 
ha Mh through this plant two to three tinea a 




"w' 




Leland Weller—for Respondent—Cross 


day, and ha has reeponsibi 1 ity for safety. 


now, they have offessfl him hare as an expert. 


X aa entitled to question his credibility, and 


I am entitled to go into what are his respon¬ 


sibilities at that plant. 


MR. CUMMINGSt A point of clarification. Mr. 


Weller had not been offered as an expert any 


more than any other superintendent in his 


position would be exposed to safety, and be 


an expert quote and unquote in safety, and 


he was offered to demonstrate some facts, and 


I will withdraw my objection, however, to that 


question, and reserve the right to reinstate it 


if this gets too far afield. 


THE COURT: Proceed. 


would you answer the question. 


Repeat the question. 


MR. DeBBRNARDO* Would you read it. 


(Pending Question read by the Reporter) 


If X see a violation, a safety violation, X immediately 


stop whatever the act was. 


MR. CHERTKOVt could the witness please speak up? 


If X 


a safety violation, and in a if opinion if it 


is a safety violation, X stop whatever is happening at that 
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57 


1 

Q Since January let, how many times have you stopped 


2 

a job or an employee because of safety violation at 273 plant? 

- 

3 

A This is a real difficult thing. I would say that 


4 

Z stopped people on some kinds of a safety violation a half a 


5 

dozen times a day. 


6 

Q Who do you report to? Who is your supervisor? 


7 

A T. B. Schults, Manager of Manufacturing, and he 


8 

controls the large machine. 


9 

0 Does Mr. Schultz have responsibility for the plant 


10 

at Mott Street plant? 


11 

A Yes. 


12 

0 Would it be fair, then, to say thPt there is one 


13 

■anagesMnt team for the 1 River Road plant and Nott street 


14 

plant? 


15 

A If you start at the general managers — no, I am 


16 

sorry. You can't even start at the general manager's level. 


17 

18 

becauee there are two general managers who have responsibilities 

at that plant. 

\ 

19 

20 

21 

22 

Q But you have responsibilities for plants at both 

sites? 

MR. GOEMMXHGS t At what plant are we talking about? 

THE WITNESSi At both locations. 273 and at Nott 


23 

24 

25 

8treat. 

0 was a copper wire used on any of those scaffolds as 

a mid-rail? 
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1 

tion. that was wad a« a aid-sail aa the plntfern, iaa it 

2 

slack in any Banner? 

3 

A Tha position that it aaa hashed tothttap sail. 

4 

it was. 

5 

i 

Mi. OBTOfi would tha hsportsar please aaad tea 

6 

tha Coart tha answer fea that last question? 

7 

tbs ooowr » hm. 

8 

(iMt Oaaatiaa aad Answer wad hr tha RiiNftar) 

9 

Q nr. Waller, you have MO paapls talar yaw mtpm^ 

10 

vieion; is that correct? 

11 1 

A The. 

12 

0 What job oat apart ea ara those people? 

13 

A They con tha ganat fra a plant utility aad ampa* 

14 

typo of people, ehippers, welders, aOchlaa operators, aaaaably 

15 

type of a people, pipers aad fitters aad general each las shop 

16 

type activities. 

17 

Q ware you praoaat daring tha oaurea of tha inspect leaf 

18 

A Wot the whole tine. 

19 

0 Let no finish ay question. 

20 

A Too. 

21 

0 Ware yet present daring tha can too of tha inspection 

22 

when the Caapliance Officers observed tha partabla handheld 

23 

pneuiPtic chisel that is alleged not to have a tool retainer 

24 

on it? 

25 

A HO. * 
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it r mad 
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the mployMc tax, and not to 90 op on scaffolding, or pint* 
fora* where there ware inadequate zalliagt, and they warn 
unsafe. was that not your ft loony? 

A X don't bailovo so. 

Q Do employees 90 up on unsafe railings or scaffolds/ 

A I bailovo employees lava. 

0 How do they know whether it is uneato? 

A They will question things if they fsol they am 
unsafe. 

C Do you tall than that it night be unsafe? 

A x can't say that wo specifically tall than that that 
is a particular hacordons thing. 

Q do you have literature which you distribute to the 
employees, whan they cone to work, 01 ; as they arrive at a 
particular job site, which explains shat a safe scaffolding 
night or night not ha? 

A We go through a job hasard analysis with now 
anployoas coning into the area, whether the job has it analysis 
for that particular job includes that, X can't toll you* 

Q do you know whether or not it includes intonation 
about chipping hasenrs? 

A so, X could not specifically say that. 

0 Now, am you the p or s oa that c o nd uc ts the job hasard 
analysis? 


25 


A 
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81 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


lm it ponolhio thnt a chipping huwc could bo lying on ths 
floor and oonobody could acci de nt ally kick it in oono way, and 
that would oouso it to eject? 

A X would oay thot it io impossible. 

0 Absolutely inpossible? 

A X would mmy mo . 

Q Foe whnt ronooo woul d you »oy tint it woo inpoesible? 

A Because ym» have to have tho ehiool buck against tho 
•nwil that drives it in a tight position, and if it is Just 
laying thoro loose, and you can’t put tho impact into that 
ehiool. 

Q But if tho chisol worn actually fitting inside ths 
c hi p p ing hanasr at ths tins, and than par ha pc it could shoot 
out* is that not correct? 

A That is a vary loess fit, aod whan wa wars trying 
this, and if that chiso l was as each as one-quarter of an 
inch away froa ths and, you couldn’t sake it — you eeuldte't 
swan touch the chisel. So it has got to ha in back, in the 
tight position, to crests tho pressure. 

Q Bow, you sn atton e d that there are a half a doses 
***•• • **Y that yo« aoe unsaf e conditions in the plant which 
you try to correct. Host of those situations are violations of 
oofoty glass regulations, are they not? 

A That would ha probably a good portion. 

ONLV COPY AVAILABLE 
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1 

(A iUsnsoslon off the reoerd) 

2 

TIB eowvi lart the nootd refloat that the 

3 

darnel far the Oevernesnt objected te the 

4 

int reject lee of the docmsnat offered by 

5 

Oenerel Electric. end et this point it wee 

6 

withdrawn. 

7 

Ida eey proceed. Nr. Cueeing*. 

8 

HR. cOMnat Z would cell, et thia tine. Year 

9 

Boner, Mr. Bruce Henkel. 

10 


11 

i 

BRUCH FREDERICK HRHKEL 

12 

celled ee e witneee, being first July sworn, tnotified ee 

% 

13 

follows» 

14 

DXRBCT meaRKTUW 

15 

BY Ml. COMCXHQR* 

16 

Q NT. Bonkel, by whoa ere you eeployed? 

17 

A oenerel Rledric. 

18 

0 In 8dheneetedy7 

19 

A toe. 

2G 

Q Whet is yoar job with OB in teheneetedy? 

21 

A Well, e laborer. 

22 

MR. CHBKFlDVi louder, pisese. 

23 

THE WITNESS i A laborer. 

24 

Q Have you ever worked in year job »s e laborer with 

25 

OB with jeckhewssrs? 

S - . • 



I 
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1 

A XM. 


2 

Q caald you tall «f. If you m*U. whan you vara 


3 

voicing that day vara you waring aafaty glaaaao at all tlaao 


4 l 

vhao you vara actually operating the ha—r? 


5 

A Yea. 


6 

Q Vaa Mr. van Blarcoe? 


7 

A Vaa. 


8 

MR. ODMMZSGBs Ha further go eat lone. 


9 

TUB COURT « Mr. DeBernardo? 


LO 

} 


11 

CROSS IkXMtXHATIOH 


12 

BY MB. GCTSCHt 


L3 

Q Mr. Benkel, you aald that yea vara vaa ring safety 


14 

giassea at tha tlaa of the iivpectlon? 


15 

A Yea. 


16 

Q Were these aafaty glasses equipped vlth aids shields? 


17 

MB. CUMKIBG 61 Object, Your donor. X don't believe 


18 

that that is an issue at all. The ooserwant *s 


19 

point and whole case has bean tl t these 


SO 

gentlsnsn didn't have safety glasses an. 


El 

THU COURT* X will permit hie to deecrlbe the kind 

• 

E2 

of glasses he was waring. 


E3 

A They were regular safety gleases, without the side 

i 

E4 

shield. 


25 




0 Without side shields? 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
71 
22 

23 

24 

25 


. --9C 

Tw. 

Q m. Henkel. which department are you in with General 
Electric? 

A HUO. 

Q what ia BUD? 

A S ch e n e ct ady utility Operations. 

Q The Reporter has to get this. Keep your voice up. 
SUO, what type of a work do you do as a member of SUO? 

A Heavy construction. 

Q Where do you usually work? 

A Building 273. 

0 Do you work elsewhere throughout the plant? 

A Occasionally. 

0 What are sane of the other locations? 

A well. 285 and 51. 

0 How long have you been employed by General Electric? 

A Seven months. 

0 Seven months? 

A fee. 

0 During the ocurse of -he seven months. hs\e you ever 
received any instructions on the use of eyeglasses, safe' 
glasses? 

301. CUMOBdSt Tour Honor. X don't beliare that this 
point was raised on direct examination, and I 
_don't believe that it is a proper subject for 


i 
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2 

3 

4 


5 

6 

7 

8 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 

24 



CNU. 

THE COURTi bat’s limit OomlVM a little bit. 
nr. oorscHt wall, z think it has MM mImmoc, 

and X think that —. right aw. have » conflict 
over i lefchnr ha mm wring aanly safety g in— — 
or — fety gin— with — fety ■had—. 

THE COURT I This wits—■ t—tifiad that ba —a a—ring 
glass— without alia p i — . 

MR. ootschi All right. 

Q Mr. Rental, to yavr knowledge, da tha atb— —a — 

ft 

how many other sen work with pa in 8 U 0 ? 

A Laborers? 

U in your t r —die ts work grasp. 

A Mall, tbara la six others b — id— —, bat this ia 
only laborers. 

q Mhat types of oo—patio— do the— laborers pastern? 
A wall, construction, Z go—s . libs that day ne we re 
basting oat a foundation. 

C All of tha ana in year grasp ba— oo—ri— to a— 
jackhs—rs? 

A Y—. 

Q Mhat type of eye protect!— dveia— ere the an ia 
your group provided? 

A Safety g lass es . 

Q Are th—a safety glass— with side shields? 


‘ 
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A 

Q 

llet tti 
A 


*** *xm? How about up to and including March 

22nd of 1973? 

■o. I wasn't wearing then and nobody also was 
with thw. 


Mfaody alas that you know of, in your particular 
lag eyeglasses with safety shields? 


A YSs, 


Q All of 


■an have occasion to use jackhammers ? 


Q If yea, of ynar mm knowledge, if yo.- were observed 
a jackhammr without safety glasses, what would be, 
by aanagaaant rapr asset a time, or a foronan, what would be the 
lihaly reeult of that? 

A Zf 1 was observed? 

0 Zf one of the fo r ass n , or the foreean that you 

diiectiy, saw yes op e ra t lug year jackhaneer without 

tsetlwe devices, what would be the result? 
rm coolers if he knows, 

0 Zf yes knew. 

A 1 «s*t know, z have been, you knew, around the 
plant befits, and senstlam Z nay take then off and naybe a 

of feet before z pot to the door or sonething like that, 

are tnld to pot then on, and I wouldn't 

with Mw flyjpg 
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q Okay. If you know, has anyone evex 
by management for not wearing t h si r safsty glasses? 


191 


mr. cummings > Your owoc, Z aa going to object, and 
we have gone again so far afield free the direct, 
that I an jo at going to have to state aa obje ct i on 
to any of these hinds of geest loos, including 
this one. in particular this one, Yoor 

MR. GOTSCHi 1 don't know if X quite agree, 

the citation calls for eye protective devices, 
auid we are trying to get at the background ef 
the, perhaps previous violations regarding the 
eye protective devisee, end it is a fairly 
definition in the citation. Well, this Mi 
his on-the-job experience, has sons knowledge, 
perhaps only seven Months worth of the type ef 
eye protective devices that have been presided, 
and what enf occ sns n t procedures GB has for 
insuring that thoy are in use. 

THE COURT t Mr. Chertkov? 

MR. CHERT NOV: X would arree with tho Solicitor. 

THE COURT t X aa going to pernit hia to aek tho 
questions, Mr. Cuswings. 

Ci Mr. Henkel, do you knew, of your own kn — l od g o, do 
you know of anyone who has boon p e o n Us e d by 
not wearing eye protective devices? 


W 
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A NO. 

MR. CT2M41NGS * I an going to object there. First 
we have to lay the foundation, if anyone is 
wearing then while operating, and I think the 
question begs a question is ray point. 

THE COURT* Rephrase the question so that he could 
answer it yes or no. 

MR. GOTSCHs All right. 

Q Mr. Henkel, do you know of any employees? who might 
have not been wearing proper eye protective devices when they 
were engaged in an activity where the. such devices were re¬ 
quired? Yes or no? 

A NO. 

Q You don't know of anyone? 

A No. 

Q Has your foreman ever instructed you on the use of 
eye protective devices? 

A NO. It was, you know, explained in the very beginning 
I would imagine, just taken for granted you wear them day in 
and day <x»t. 

Q When you say the word "beginning", when you first 
hired — 

A The first day, I was issued them the first day. 

> Q Did they bring them up the first day that you were 

there? 
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A X «u instructed to wear thee. That in — 

0 They iMtiMtad yon to «our safety flaasas at tkat 
ti«) in thnt cor root? 

A Yes. 

0 With nothing further maid thou that? 

A so. 

Q That is until after the March inspection, and when 
then you wore provided with safety glasses with side shields? 

MA. CGMNXMBB t no will stipulate that after this 

inspection we provided side shields, b ec a use we 
are net using this trial, or this hearing, ae a 
shield, and we are trying to eonply in any 
instances with the orders of the OSBA inspector 
pending this hearing. If Counsel introduces 
this type of a thing as an aduiesioa, and that 
is hie point, and X think that we would have to 
think twice about doing that, and so would all 
either euploywrs, in any further hearing. 

TUB ccrot > x think that the teetinony is dear tint 
this plant is fail of eigne tolling peepls to 
wear glasses, and he testified that he wee told 


s furnished, as 
had hie with a 


the first day to 


and he 
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at fckl- «1 


Q la it p a s s i b l e, nr. BcdImI, tint u tte inspection 

mt you torn taken off the glasses 
yon had st op ped using the jsckhawr? 
A Usually, attar Z stop using the jtekta—r, 

X ny, they have to aee the broom to keep the duet 

oM't keep it all ten, and s ens gets on the eyeglass 
Uy, after X get dene, take then off to clean then. 

0 SO it in pee s ible , is it not* that you nay have 
eft after the inspectors get over near* right near where 
standing? Zs that not true? 
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—By the Court 

•Mtm in conv*r««ticM with f 


people tibUt 


glasses? 


Are yon a 


of the onion? 


q Whet union do you belong to? 

A 301. 

THE COURT* X hove no further questions. 

MR. CUMRIHG6 « HSM, YOUX Honor. 
mr. CHERTKOVt Before this witness is dismissed, 
could we approach the bench? 

Could we go off the record? 
the COURT* 1 a* going to put it in the record after, 
a n yway. 

MR. CHERTKOV* The issue has developed in this oftee, 
is the extent to which, it at all, the witnesses 
tint axe wployees of General Electric are paid 
daring the time that they are a p pea ring in this 


n 


THE COURT t That has nothing to do with this hearing. 
mr. CHERTwov i i think tfcnt if empl oy ees are going 

to have a full opportunity to partidi>ats in the 
processes of the occupetionel safety — 
the court « X just have no jurisdiction in that ares, 


X haws ao jurisdiction 
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1 

otmgmay which wenefactorea Wsldsvstors. I had 


2 

act intended to uee him. As X understood the 


3 

issue, it was the four by one rule. We changed 


4 

the issue because of the Secretary's change — 


5 

THE COURTS Are you conceding the issue has been 


6 

.‘anged — 


7 

MR. CWKXKSs Ho, sir. Z an not. My point is, that 


8 

X haven't changed that, but we have at least left 


9 

the door open for a change in the position, and 


10 

this witness would speak to that point. 


11 

MR. DeB&WARDOi In view of the fact that the 


12 

Secretary awarded or node the attea^t to anend 


13 

to 5A1, that 1 don't think that we could validly 


14 

raise an objection to this witness. 


15 

MR. CHERTHOVs X would like the record to show tbit 


16 

the union has no objection, your Honor. 


17 

THE COURTs Have the record so indicate. 


18 


1 

19 

1 

GORDON RICHARDSON . celled Os a 

20 

witness, being first duly sworn, testified as followsi 


21 

dzmct wtrmutrtnrm 


22 

BY NR. aOMXBOB I 


23 

0 Mr. Richardson, woo Id you state your full mum for 


24 

the record, pleese. 


25 

A oonta. m. IIMM. ONLY COPY AVAILABLi 
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109 


1 

2 

3 

4 

5 

6 

7 

8 


Q What is your 

A 1 mm Vice 

with the ft. D. mew lotos 

Q DOCS the ft. D. 

referred tout woWwotor? 
A Vm« sir. 

MR. CUMMLBGBi X WOW id 


ooc u pstiso, sir? 


KMitait of E n gin e ering 


mm M, X 


9 

10 

11 

12 


(Exhibit a-e narked for i de nt ification) 
q i show yoo vhit hM bsss — rh e d os iMpoodsat’s ®. 

Mr. Richardson. 

A Ym. 


13 

14 

15 

16 

17 

18 

19 

20 
21 


q coaid you idontify the object which is is tho niddle 
of that picture? 

A This is s vertical lift that wo r uasfaeture. 

C By this*, the witaass is referring to — 

A Noras ily celled We i dewa t e r . 

THE 00001 What? 

the wxrmst This structural. 

HR. cumoebb * Reshape wo eewld circle that and 
label it. 


22 

23 

24 

25 


tub tfSXMU i This ose. else. 

THE COURT i Jmat drew a circle around it. 


Q 

T1 


Circle that and label that A. 


XK 0 t we are only geiag to talk 


the big 
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eircltd A. 


• z mid 


the latrodoetion or this 


thla picture 


I d —t lflotion, and wbcn 


taken. and 


lo this the Wo ld—tor that la tha subject of 
this citation? 


• May X spaa* to that. Tour Honor? 


a Thin la tha typical large Wald—tor. 


which tha picture 


at tb-s and of May. 


tha b e ginning of Jana, and it la typical of 
Weldevetore eltad in year citation. Any 
foraoea yon aaa. and yoo eoold point out. and 


a of any groat diff 


. I don't 


do z argoa that it la tha 
X do argue that it is 


.00 of that 


OOQHFt Xa it offered oa a representative photo- 


of tha typical 


• Yes. Yoor 


in aaa ourready? 


• *• tharo any objection to tha pictare oa 


1 014 thla 


take thia pictare? 

ONLY COPY AVAILABLE. 
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III 


THE NRHKSfli DO, air. 

MR. DeBBHNARDOs We h»ve BO objection to it* if it is 


baiag offarad to* being offarad aa a 
of a Weldevator gaaaially. 

TUB COURT I As osed in the plant. 


MR. OaBSRHJKOOi Yes. 


MR. CilEIinoVi That ia fine. 

tub court* it would km no racaived. 


(Exhibit R-e racaivad into 


U Mr. Richardson* to your kawladga 


various* hava tha sari 


and faeilitiaa in GB* 


Sche nec tady* limad this typo of a Weldeeater? 


A About 


years, 


Bava you ridden any of 


units ynasvelf in the 


Ganaral Electric plant? 


Bow high np 


A To tha top. Tha highest ones are 91 
and I haws ridden to tha top. 


that? 


y i* 


26 * 90 


ia year opinion* sir? 


ONLY COPY AVAILABLE 
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111 


s ati n g . Mmd «• tturtad this hearing x told oil 
°f you thot X fatUm that ouch o hearing .hall 
bs ooohtctad with great liberality* tad that tho 


■toll bo off or dad 


opportunity to 


got on tho or 


Z coo id 


ioto tho record* so tlot 


X of f o r da d you* nr. 


hr, Cneniago* thot opportunity 
tiao * I «o not depriving tho 


of tho 


io this ttoldeveter* os shea 


la the M. 


uy. 


Moll* X think that you sill have to define 


hell, would it be possible to ooro it* using ooopewar? 


Zs it possible 


it by crone? 


bo pick ed op with on 


Do yon 


of any 


woy thot it could bo oorod 


Doll* there io :*ny other eeye of rigging o piece of 
I * 1 It is alMt lsfiititt, S f— 

_ DN1 Y COPY AVAILABLE j 
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Robert A. Bloomer—for Respondent—Direct 


I think the point is too important to 
stipulate to. 

THE COURT: All right. All you have got to say is 
"no". 

HR. De BERNARDO: No. 

THE COURT: We waste a lot of tine making up our minds. 
MR. CUMMINGS: I would call Robert Bloomer. 


ROBERT A. BLOOMER 


called ae a 


witness, being fiat duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. CUMMINGS : 


Q Mr. Bloomer, what is your present job? 

A present position is Manager of Community Liaison, 
and that is community relations, for those who can'c pronounce 
the "liaison", public affairs for the Schenectady General 
Electric. 

Q How many years have yc1 been employed by GE? 

A Thirty-six years. 

Q How many years have you been associated with the 
Schenectady facility of the General Electric Company? 

A For about thirteen years prior to going to another 
department, and back last September to the Schenectady plant 
of the General Electric. 

Q How many departments are there in Schenectady, Mr. 
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19 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Bloomer c of the General Electric Company? 

A Schenectady urea there are appraxixrmtely 64, right at 
the moment. 

Q How many divisions are located in the Schenectady 

area? 

A 16, as a matter of fact. 

Q -hat are some of the products that these departments 
manufacture, Mr. Bloomer? * 

A Well, let's start with steam turbines and generators 
and gas turbines and microwave tubes, special castings, special 
enamels for insulating wires, snd wire itself, small AC motors, 
large AC motors, probably others I can't remember. 

Q Are motors made by a separate department? 

A Yes, sir. 

Q Is there a division called Motor Division, sir? 

A There is a large AC motor division that is broken 

down into departments, depending on the size of the motors. 

Q Gas turbines, Mr. Bloomer, is there a Gas Turbine 
Division? 

A Thera Jr -a cas Turbine Division. 

Q Are there gas turbine departments? How is that 
broken down? 

A Small gas turbines and large gas turbines. Two dis¬ 
tinct departments. 

Q As to the steam turbine and generator, is there a 








rwi»_ 


4 
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1 

» 

Steam Turbine-Generator Division? 

2 

A There is a division, yes. 

3 

Q What are the departments that make up that division? 

4 

A There is the Turbine Department and then the Generator 

i 

5 

Department. 

! 

6 

Q How about SUO? Is that a part of that division? 

7 

A Yes . There are other divisions. 

8 

Q Other — 

9 

A Other departments within the large lit earn Turbine- 

10 

Generator Department Division. 

11 

1 

THE COURT: Please explain SUO. 

i 

12 

THE WITNESS: Schenectady Utility Operations, the 

13 

landlord of the plant, if you will, responsible 

14 

for the total operation of the plant facilities. 

15 

Q Are there any laboratories associated with the 

16 

Schenectady facilities? 

17 

A Yes, sir. 

18 

Q How many and generalJywhat do they do? 

19 

A Well, there are the large laboratories, are the 

20 

corporate research and development laboratory of the Knowls 

21 

Atomic Power Laboratory, and Materials and Process Laboratory, 

22 

Engineer cast Products Development Laboratory. 

23 

Q How many hourly employees are there at the Schenectady 

24 

facilities, Mr. Bloomer, approximately? 

25 

I 


A About 13,000, I would nay, at the most. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q How many total employees? 

A Schenectady area Is about 27,500. 

Q How many of the hourly employees, approximately, are 
represented by IUE? 

A Approximately 11,000. 

Q Does the Steam Turbine Division have a general 
manager? 

A Yes, sir. 

Q Is hr also a vice President? 

A He is that. 

4 

Q The C* ^rbine Division, does it have a general 
manager? 

A It does. 

U Is he also a vice President? 

A He is. 

Q Does the Motor Division have a General Manager? 

A Yes, it does. 

Q Is he also a vice President? 

A Also a vice President. 

Q do most divisions or all divisions headquartered here 
or in some way present here, have general managers? 

A Yes, sir. 

Q Are many of those general managers Vice Presidents? 

A Yes, sir. 

MR. CDMQNG 81 I have no further questions. 


/ 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


THE COURTi Mr. D•Bernardo? 

CROSS EXAMINATION 
BY MR. DeBBRNARDO: 

Q Now, how many plants, or I should say, how many 
locations does GE have in Schenectady? 

A Locations in Schenectady? You mean Schenectady 
County? 

Q The metropolitan Schenectady area. 

A The GE main plant here, as you well know; the Know Is 
Atomic Power laboratory, and the Research and Development 
Laboratory in Niskayuna and part of the KnowIs in Saratoga 
County, in West Milton, the castle Ring site, I guess. 

0 Is there a plant at Nott Road? 

A Nott Street, yes, sir. That is an extension of 
the main plant. We consider it as the main plant. 

Q What do you mean by the term you consider it as 
part of the main plant? 

A it is such an integral part of the operation, just 
because it is physically located on the other end of the 
boulevard, doesn't distinguish it as a separate organization, 
sir. 

Q What is the connection in terms of production between 


24 


the Nott Street plant and the Schenectady — I »nould say the 
1 River Road plant? 





Robert A. Bloomer—for Respondent—Cross 


1 ji A They have a manufacturing facility to manufacture 

I 

2 |i certain components of both generators and turbines. 


U Is a part of the Turbine Department at the Nott Stre< 


4 |i plant? 


Yes, sir. 

In SUO, what was the — I didnt catch the definition 


7 What was the *— 

8 A Schenectady Utility Operations. They provide the 

9 landlord services of the plant, as we have it, ground maintenai*<:e, 

10 operation of the power generation facilities, and general 

11 nousekeeping responsibilities, fire protection, security pro- 

12 tection. 

13 W Does SUO provide, as you call it, the landlord 

14 services at the 1 River Road site? 

15 A Yes, sir. 

16 0 Does it provide the landlord services at the Nott 

I 

17 | street site? 

18 

18 A Yes, sir. 

: Q Now, yoi ;•* * &d that there are 64 departments; is that 

20 correct? 


A Yes. 

Q Are these departments legal entities of the General 
Electric Corporation, or partnership, or are they just division; 
of the company? 

A They are division and department of the General Electric 












/ 
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II _*1® 


l| 

i are located in Schenectady, and have people represented in 

2 

Schenectady? 

■ 

3 

A I think that there are about 12. 

4 

MR. CUMMINGS: No furth-?;.* questions. 

5 

THE COURT: Mr. DeBernardo, are there any questions 

6 

that you have to ask relating to the matte® 

7 

brought out by Mr. Chertkov and Mr. Cummings, 

8 

9 

in the Lust questions? 

10 

RECROSS EXAMINATION 

11 

BY MR. DeBERNARDO: 

12 

Q Briefly, would you tell us how big is the 1 River 

13 

Road site? In terms of how many acre.*, if you know? 

14 

A You shouldn't ask me. I know, and I can't say. 

IS 

Let's see. 130 acres, and I really can't remember. 

16 

Q Could you say that it is between 100 and 200 acres? 

17 

A Oh, yes. 

18 

Q Approximately how many buildings at the 1 River Road 

19 

site? 

20 

A only been down here since September, and I haven't 

21 

counted them all yet. That is a career. I judt don't know 

22 

the number. It is sizable. 

23 

Q Say over 50? 

24 

A Yes, sir. 

25 

J. 

Q In your own words, could you tell us the size of the 


( 
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Complainant’s Exhibit 1 

U.S. Dw.’A.: v. ! k'liiWii 

Occupation'll Sarny ong Mao.in Ao'fimistrafian 

2c; Place. 

700 -• Water at.. 

Syracuse, K. X- »aZ-0 


, -I 


Citation Number , 
E'fbLOYER _ 


CITATION* 


Date Issued 


Syracuse 


Lite ii ZTi 


ADDRESS ( 


WC • l«)> Sbu. / 


An inspection of a workplace under your ownership, operation, or control located at , 


Suililin;; V 01 


2i? — " 


.and described as follows 


iins been conducted. On the basis of the inspection it is alleged that you ha*e violated the Occupational Safety and Health 
Act of 1970, 29 U.S.C. 651, in the following respects: 



Standard or regulation 
allegedly violated 


r-uJllc Law 01-500 Tuur firo lu tes lies co.-ucctcJ 

Cccu.iaLio.ial Safety onO^" Uswiao lclM-atoev vcrc v.ct 
I.celI.. . 1 cut irtir—Sut-yavt 1* cf. L.iCCt.etc, iue^irc or ct—ttdicj uu 
£cc. 1010.157(a)(5) ololvoc. 


Dcecription of alleged violation 


Date on which 
•lienee violation 
must be corrected 


Submit L 

Ice. 191G.3C<~)<3) 


is vrit'.v.ut c::U« cf kinia, ilia Lc.; corvcctod 
.uvl location, ayjzo??i£.ts. 
to ti.o ficrue(M:a a-i c*.£*£CUtt; o* 
occupancy# 


The issuance of a citation does not conatitute a finding that a violation of the A t has occutred unless there is a failure to 
CommUaion* OTl ^ e ° ( °' *" '*’* W ’ ‘ conu,,ta • “"l*** 'he citation it affirmed by jie Occupational Safety and Health Review 


RIGHTS OF EMPLOYEES 


Any employee or representative of employees who believes that anv period of time fixed in thia citation fer the correction of 1 
a »'0‘«<on i« unreasonable has the right to contest such time for correction by filing a notice with the U.S. Department of Labor i 
at the address shown coovc within 1} working days of the date this citation was issued. 

"No person shall discharge or in any mannet discriminate against anv employee because such employee has filed any com- i 
plaint w instituted or caused to be instituted sny proceeding under or related to this Act ot has testified or is about to testify 
i £ r0 „ °, tC “ u “ of lne .** ,ach on behalf of himself or others of any tight afforded by this 

, Act. Sec. 11 (e)(1) of the Occupational Safety and Heaith Act of 1970, 29 U.S.C. 651. 

1 _ i 


, The law require, that a copy of the enclosed citation(s) "shall be prominently posted" in a conspicuous place "at or near ' 
each Place a eiolntion referred to in the citnnon occured." It must remain posted unrii all violation! cited therein are cor- 
» rectcd, or for ,\ ^ woMing day#, whichever period is longer. i 


' viol nt ion* covered by this citation arc those which are not serious violations within the meaning of the Act but 

i atiicn hnve a direct or immediate relationship to occupational safety and health. 


ONLY COPY AVAILABLE, 














Complainant’s Exhibit 1 

U.J. Dl.®Ar.', UuKT o r »s.30« 

Occvpotionol Safety on* M«minii**«»ten 

2C3 r.Mi 

7 C 0 s. St. 

Syracuse. >• *» 



J NO. NO. 

1 

*•*"-' i - 

1 OSI1A-J 

CITATION* 

A-ifcA .-r.wiON 

Syracuse II 

1 


M v , e 

Ui. •. • 1 

EMPLOYER 



i 

% • ..• 


1 

1 ADDRESS ( 


.■■■xi-.-lj Sf.t. ‘ 


An inspection of 


_and described as follows 





| has been conducted. On the basis of the inspection it is alleged that you have violated the Occupational Safety and Health 
j Act of 1970, 29 U.S.C. 651, in the following respects: 


1 Item 

number 

' Standard or regulation 
allegedly violated 

Deacnption of alleged violation 

D.itc oa which 
alleged v.o'.ntion 

mutt be corrected 

1 u 

i 

iVolitt UAJ Vi-SOO 
Gcc»:.*atlw.u;i C-.*oty a:ivl 

•• i.'»}*’«.V O 

Lew# l' l /iUt*2(«i)v*) 

L.V.vv) .%.y M*«>| M 

■m>u.u lU UMVU Ca'ule 

InAV fc*. 

1 

t 

1 

a- 

Sasa / 

5ii;.:ury Cior area is .-.isle, ii.j L- 

. ..Ill ■ ’» 1 h 

i. 

- * c. i‘T* i 

i'ldVk uUjtiwC'iU wO wCCwtfvd*/ W«V1| 

Say C-K, is Lli 4 *.>OL7o 

• MU WWW* Cla «WV» 

1 

4. 

e* V 

V’crU •.Ir.tfor.v, r.:y .V»22, ousWku.uC 
try v.Qttd suUr.alu. 

.«» ii A . Hi CvI'IvO* 

5. 

Cc.sc 

i lOCI uUI'ImCC 'oiwcLj iwOvd O-u 

Lay 

M 

CL..WVV 

We 

Sadia 

tiiturXal ow-.C is , u 

ir.. u.'.va iicur .cvci, -u 

—.» tu-.cl.isu, ».;/ 

Maw w'.ii COaANtlL 

1 


Area Director’s Signature ______- 

Kerry J* Zicrrur.n, 


The issuance of a citation does not constitute a finding that a violation of the Act has occurred un.est there is n fai.ure to 
I contest as provided for in the Act or, if contested, unless the citation is affirmed by the Occupational Safety and Health Review 
Commission. 

RIGHTS OF EMPLOYEES 

Any employee or representative of employee* who believes that any period of time fixed in this citation for the correction of 
a violation is unreasonable has the right to contest such time for correction by filing a notice with tne L’.S. Department of Labor 
st the address shown above within 15 working cays of the cate this citation was issued. 

"No person shall discharge or in any manner discriminate against any employee because such employee has filed anv com¬ 
plaint or instituted or caused to be instituted any proceeding under or related to this Act or has testified or is about to testify 
in such proceeding or because of the exercise by such employee on behalf of himself or others of any right sfforced by this 
' Act." bee. 11 (c)(1) of the Occupational Safety and Health Act of 1970, 29 U.S.C. 651. 


The law requires tha: a copy of the enclosed citntion(s) "shall be prominently posted" in a conspicuous p.ace at or near 
1 each place a violation referred to in the citation occured." It must remain posted until all violations cited therein are cor- 
» rected, or for A \working days, whichever period is longer. 


' • Alleged violations covered by this citation are those which arc not seriou* violations within the meaning of the Act but 

i which have a direct or immediate relationship to occupational safety and health. 

ONLY COPY AVAILABLE 
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Complainant’s Exhibit 1 


. 5 or , 


Occwpoi.o-ioi Soir»f one, . .ro.is A.ir an 


;c: 


700 z. •»t«r st.. 


$yrr,c-:3. ¥•. *o so 

| , 

1 OC'iA-J 

, • ■- w*©\ 

CITATION- { Syracuse ; :: 


Ci.tation Number ____________ Date Iss.ed _ 

EMPLOYER _ "• \ -:z\ .1. j ■ C *v « _ 

(Street_ 1 

ADDRESS ( 

(City_ - 7 ' *. 7 ' • / State 

An inspection of a workplace under your ownership, operation, or control located at 


PEC 2 15;. 


. anc described as follows 


| has been conducted. On the basis of the inspection it is alleged that you ..avc v.c.ated the Occupational Safety anc Health 
Act of 1970, 29 L'.S.C. 65*. in the following respects: 


Description of • r*ed v 9 .ati« 


Date or which 
alleged v.olarion 
must bt corrected 



Cl.kjdvb !«• 

*v*C«17i(«) 


V • >• »V k fcV •-» - J Va» C S »t • • % a > *iW*‘ 
>2 i/*•*>» 

SIj?c~c jl.ilvvO Cj L»j *v. 

iUw«va **«L *1* Cw.. v kk U« C^iali t <d« 


Area Director's Signature 


herry J. Siaza&sn, ?.E. 


The issuance of • Citation does not constitute a finding that a Violation of the Act has occurred unless there is a failure to 
1 contest as provided for in the Act or, if contested, unless the citation is a::.;med by the Occupational Safety and Health Review 

• Ccmmiasion. 

I 

RIGHTS OF EMPLOYEES 1 

j l 

Any employee or representative of employees who believes that any period of tine fixed in this citation for the correction of ! 

' a violation is unreasonable has the right to contest such time for correction bv fii -g a notice with the L’.S. Deportment of Labor ; 
at the address shown above within 15 working cavs of the date this citation, was issued. 

"No person shall discharge or in any manner discriminate against any employee because such employee has filed ar.v con* I 
I plaint or instituted or caused to be instituted arv procce;.r.g under or related to t-.s Act or has test.fied or is oboist to testify 
in such proceedin': o: because «f the exerc.se bv such employee on behalf e; himsei: or oth*rs of any right afforced by this 
Act." Sec. 11 (c)(1) of the Occupational Safety and Health Act of 1970, 2? L'.S.C. 651. 

The law requires that a cepv of the ..closed c.'tation(s) "ahall be prominently posted" in a conspicuous place "at or near * 
ench pince a violation referred to .n the cirat.on occurec." It must remain postec until all violations cited therein are cor- 

• rectrd, or forworking days, whichever period is longer. 

* A Hr end violation* covered by this citation are those which are not serious violations within the meaning of the Act but 
•v’*ii-b have n tl rect or immediate reiationwhm to occupational safety and aealth. 1 

____________________________ — — ———__ 1 

only copy available 
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u.s. DSrv.HTwrjiT or la..; 

Occvpot.ooo' Soutf VOO >*«"..«•*!»•*••« 

icz 

700 Z. Saver St. _ 

SjXtc'vs*, 5. X. —* 3 



C »«C '4 • so. 

OS1IA-2 

CITATiCK* 

*h£A ''thiOS 

Syracuse * IT. 


01 C i • 

EMPLOYER 

c.I .-;j o.., l... 



I r.ivov 


ADDRESS ( 

(City- 


Zip..- _ 


An inspection of a workplace under your ownership, operation, or control located at , 


. and described as follows 


4' Ull \ W %• 


has been conducted. On the basis of the inspection it is alleged that you have violated the Occupational Safety and Health 
Act of 1970, 29 U.S.C. 631, in the following respects: 


Standard or regulation 
allegedly violated 



i’uijiic i._u Vl-j.li 

c.'.TcUy wjj 

1*4)3. k t 3U1-41 

see. mo;i7u(.) 


Deact.ption of alleged violation 


1? 


lOllJ M?C I 

Sec. I0lp.l3i(a>a) 

MUI ' -O 


-v/ A-lJ, 




wU.uU w:i ;tcir^y to 

iv . wl O. tU.’l.V* , w*’'3j lid/ 
« ia ; u »r-iift-C , v 5 | L l n ^UL l j.lC'.:w»f.u. i 

Ou^y»UV.vU w/ 1 ^Wk»»Clw« 


Date on which 
alleged violation 
must be corrected 


M«M W»> S W«I %(. 


Oil, </".v.-.v-.Jr£ aiy 
i !~nr^y, us .-.uifriij: 

i ”r. .votes: icr.. 

^ , ,• ■ . . _ - .i-jr;;:. 

*•4 - !»„’ k IV? 4.,r~ 

ui ikiUiiJa eye protective.. 


i.’s> bkvii ceve.ee 

lv>: ‘.vn c.v.'.ev 

•ii/xun 


A. ! 


Aim Director’. Signature 


Kerry J. Eiarcenn, P.i 


The issuance of a citation does not constitute a finding that a violation of the Act has occurred unless (here it a failure to . 
contret •• provided for in the Act or, if conteoted, littleM the citation ie •(firmed by the Occupational Safety and Health Review , 
Commission. 

RIGHTS OF EMPLOYEES J 

I 

Any employee or representative of employee* who believe* that any period of time filed in this citation for the correction of j 
a violation it unreasonable ha* the right to contest such time for correction by filing a notice with the U.S. Department of Labor | 
at the address shown above within 13 working days of the cate this citation was issued. 

| "No person ahall discharge or in any manner diacriminate against any employee because such employee has filed any com- ! 
( plaint or instituted or caused to be instituted any proceeding under or related to thia Act or has testified or is about to testify { 
I in such proceeding or because of the eiercise by auch employee on behalf of himaelf or others of any tight afforded by thia j 
Act." Sec. 11 (c)(1) of the Occupational Safety and Health Act of 1970, 29 U.S.C. 631. 

I The taw requires that a copy of the enclosed citation(a) "ahall be prominently posted" in a conspicuous place "at or near i 
• each place a violation referred to in the citation occurcd." It mutt remain postco until all violations cited therein are cor- i 
rected, or forworking days, whichever period is longer. 


j * Alleged violations covered by this citation are those which are not serious violations 
' which have n direct or immediate relationship to occupational safety and health. 


within the meaning of the Act but 


ONLV COPY AVAILA'-^ 
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Otcvpfl* *ntl So Or.„ Kr«<tK Aom (i i ttrot .*« 

20: VAC-.--?. ?’-~a 

700 =. saw st. 

Syracuse. >>• *« 


CITATION- 


Syrccuse 


Citation Xumaer 0 Date Issued _ 

EMPLOYER _ I • *. •' _ 

(Street_ 1 I'--.-..- . . - _ 

ADDRESS ( 

(City_ r-' _ State - 

An inspection of a workplace under your ownership, operation, or control located at , 


. and described as follows 


has been conducted. On the basis of the inspection it is alleged that you have v.o,ated the Occupational Safety ana Health 
Act of 19^0, 29 U.S.C. 651, in the following respects: 


t*m Standard or refutation 

imber allegedly violated 

oi~'. i 


Description of alleged violation 


I liawl) a W.wW w www.w wlaJ^s .-U’* 


Da*e on ahich 
alleged violation 
aiuat be corrected i 



t'ca.Ui iiti'.i'.“1 ;; 

K.u. XCID.17v(:.}\w) 

Sc^.A'JZzAcKD 

COkkO 

rfreA r ^ 


Kl/ •-/ D-W, .dole. A-.--/ 1. 

U , wVwa.ldst.J<J lswa.wUl| l.sj dtlw it 


UA’U i:c D 

;vio.::(a)(3) 


iv^rt •»)r'“err • rod;Ar*;)y .>j 1 

4a*\*Vw: »"tl kowwviCo J MotewtAl) (>Il t LbsM 
tor la'vllillwj saiiy i, a w| Aw 1 All (Awe» 

l>Ub»»ii • 01 C Alliu'ijic ll>’< •a «• 

**:'J V rc:, r ‘r U % v ;?rc.^:.n«xiy 3“ # 
in s>c.n*or .-.wtci—iy cjt.v, 

C a l0g l-Jw WatleafwiW klAwawtlw l>w Jil 
ui l as M t 





Harry J. Eiormati, P.E. 



The issuance of • citation does not constitute a finding that a violation of the Act has occurred unless there is a failure to • 
contest as provided for in the Act or, if contested, unless the citation is affirmed by the Occupational Safety and Health Review , 
Commission. 

RIGHTS OF EMPLOYEES 

Any employee or representative of employees who believes that any period of time filed in this citation for the correction of | 
a violation is unreasonable has the right to contest such time for correction by fil:ng a notice with the U.5. Department of Labor { 
at the address shown above within 13 working days of the date this citation was issued. 

; 

"No person shall discharge or in any manner discriminate against any employee because such employee has filed any com* | 
plaint or instituted or caused to be instituted any proceeomg under or related to this Act or has testified or is about to testify 
in such proceeding or because of the exercise by such employee on behalf of himself or others of any right afforded bv this 
Act." Sec. 11 (c)(1) of the Occupational Safety and Health Act of 1970, 29 U.S.C. 631. 


The law requires that a copy of the enclosed citation(s) "shall be prominently posted" in a conspicuous place "at or near 
each place a violation referred to in the citation occured." It mutt remain posteo until ail violations cited therein are cor- j 
reeled, or for,1^ working days, whichever period is longer. 


' * Alleged violations covered by this citation are those which arc not aerioua violations within the meaning of the Act but 

; which have a direct or iaunediate relationship to occupational safety and health. I 



ONLY COPY AVAILABLE 










264a 


ONLY COPY AVAILABLE 


Complainant's Exhibit 2 

US OtPART mLmT Of LAwwR 
Occupational Safety and Haoitn AdiumiilioitM 

" y “ ous * 1 *• jr. 13210 


CITATION* 


fin OHO." 


OkHA- I HO. 


Citation Number * • •» 

EMPLOYER _ 


Date Issued 


A . 


(Street . 



ADDRESS ( 

(City_ r : • * *-* *- State • * ~ « _ Zip ______ 

An inspection of a workplace under your ownership, operation, or control located ar __ 1 

_ - and described as follows 

• ***•*■“• • * ,••••«» • i 


has been conducted. On the basis of the inspection it is alleged that you have violated the Occupational Safety and Health 
Act of 1970, 29 U.S.C. 651, in the following respects: 


hem 

number 

Standard or regulation 
allegedly violated 

Dca npcion of alleged violation 

Date on »hich 
alleged violatioo 
muat be corrected 

i 


• ’* a... .7 1.4 jirv<.Mr.£g 

l:cl* iui* r M c; ccns o: 

1. k • C . ■ -. . •• »V»*. • 

2 

2V C." 

/t Ff£A-f -/ 

, "... t ir j i'J wC£i- W.'.L. 

'-j vi- tf.r.llr.. 

" VJ — 

3 

Z') Ci\. L r Ji'jUiZ COC2) 

• -- •-»- jjjxz :oa riW/'J ,*r. .1 

U':lk_ t:.J .. .T, • 'J 

, . <.lj.iu.-f •„"* CTJ*.*. £3 

. • _• • 

J M.a.I.AtM. 

•**»* i».v* •.«. *4 C . V.L# 

4 

Z‘) C.T. 1010.22 (A) u> 


• oil 1.1'tll wO.kk 4 lwW« 

3 

23 cr:. 1010.216 (u> 

:.l<;cw-icol 1«. , .'>J .o ;-cr ;'l 

Is r.^llccJ, 

a Cr...ClL"« 


Area Director's Signature _ 


The issuance of a citation does not constitute a finding that a violation of the Act has occurred unless there is a failure to 
contest as provided for in the Act or, if contested, unless the citation is affirmed by the Occupational Safety and Health Review 
Commission. 

t 

RIGHTS OF EMPLOYEES 

Any employee or representative of employees who believes that any period of time fised in this citation for the correction of 
a violation is unreasonable has the right to contest such time for correction by filing a notice with the U.S. Department of Labor 
at the address shown above within 15 working days of the receipt by the employer of notice of proposed penalty or notice that no 
penalty is being proposed. 

"No persor. shall discharge or in any manner discriminate against any employee because such employee has filed any cot. 
plaint or instated or caused to be instituted any proceeding under or related to this Act or has testified or is about to testify 
in such proceeding or because of the exercise by such employee on behalf of himself or others of any right afforded by this 
Act." Sec. 11 (c)(1) of the Occupational Safety and Health Act of 1970, 29 U.S.C. 651. 


"he law requires that a copy of the enclosed citation(s) "shall be prominently posted" in a conspicuous place "at or near 
each ilace a violation referred to in the citation occured." It must remain posted until all violations cited therein are cor* 
recte. or for 3 working days, whichever period is longer. 


• Alleged violations covered by this citation are those which arc not serious viola * within the meaning of the Act but 
which have a direct or immediate relationship to occupational safety and health. 


OSH A.? 
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US. *i ? A.» "(►.» Hi « c 

OlCM^IiSnii So*«t, Wl 4 «**,!.! 


. SlO X** v 4y . 





D-i3f3 : 12 

'-*•/. ... i. i32:o 


1 

*"l* »i *"l)S 

CITaTXN* 

6wlG ! 2 

I 


Cituion Number_ i ic 1 of 1 

EMPLOYER 


Durr ;-.iu»o _r.ftnL. r 1 , 1- 


(Srreer Building 320 Nott Street 


ADDRESS ( 




S**:«_ New York 


123 * 5 


An in .pee [ ion of a aorkpUcc under your ownetafup, operation, or control located at ilnu . iff ■■ m 

■ i . . . , - __ anu descr.bcn us toilows 




nas been conducted. On the basis oi the inspection it is al.egcu that you have violated the Occup«:tona. Sutcty rn.o Health 
Act of 1970, 29 U.S.C. 631, in the iollo«m| respects: 


Standard or rej-ulanon 
allegedly violated 



Description oi ai.cgco violation 


Failure to protect workers or other 
persons adjacent to the welding 
areas Irons the rays of the welding 
arc by noncotsbustiblc or flameproof 
screens or by appropriate goggles. 


Date t»n "nun 
ai.tf„c0 viu.anon 
m«iM oc corrected 


30 days from the 
receipt of this 
citation. 


I 


* / I 

/ / 


Area Director's Signature 


Chester C. Whiteside, Acting 


The issuance of a citation does not constitute a finding that a violation of the Act has occurred unless t. tic is a failure to 
contest as provided for in the Act or, if contested, unless tne citation 1a affirmed by the Occupational Safety and licu.en Ktvirw 
Commission 

RIGHTS OF EMPLOYEES 

Any employee or representative of employees who believes that any period of time fixed in (his citation for ;.ic correct.on oi J 
a violation is unreasonable has the right to contest suen t.me for correction by tiling s notice with tne L.S. Department ot Labor, 
at *he address shown above within 13 working aays of the receipt by tne employer of notice of prnpotec penalty or nonce that no | 
penalty is being proposed. 

No person shall discharge or in any manner discriminate against any employee because such employee has iilen any com¬ 
plaint ot instituted or causeo to be .nstiruted any proceeding unoer or re.atcd to this Act or nas testihec or is at>ouc to testily 
in such proceeding or because of the exercise by employee or. aehulf of hinr.scii or others of any r»g.-.t aifouco oy tm» 

Act." See. il (c)(1) of the Occupational Safety sne Health Act of 1S70, 29 U.S.C. 631. 


The law regimes that a copy of the enclosed cita:ior.(s) "shall be prominently posted" in a conspicuous place "..t oi near • 
each place s violation referred to in the citation occureJ." It must remain posted until ail violations citea therein are cor¬ 
rected. or for 3 working days, whichever period is longer. 


• Alleged violations covered by this caution arc those watch are not serious violations Within the meaning o. the Act but 
winch have a direct or immediate relationship to occupational safety anu health. 


1 or m GuhA-2 
»i/. rtf. 




/ 
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Complainant’s Exhibit 4 


CcCMfMi l »»*••*»• «wv'/ hvwillt «WMw 

£03 CW.\ 

700 2. b-lar ;'*• - 

Sy--c—*• -”*' v 


C:7A7:C;<' 


Cit.tioa Number 


ADDRESS ( 


1, Ptr.J 1 of 2 _ 

Ccr.crjl ' loctric Cor -,cr.v 
One River Road_ 


Schenectady 


Xarch .2. 1973 


An inspection of a workpi.ee under trout owacrvhip, operation, or control located at Rulldlr.;’. - 61 nr a ovc 
addrei* 


. find dcaciioca a» ro..ow* 


One Building of Brick and Steel Construction, wich 15,000 Square Ft. 


h.i been conducted. On the baata of toe inapectior. it ia alleged that you have violated the Occupational Surety anu ilea.th 
Act of iyru, ry U.S.C. 6)i, in.the fol.owing respects: 


Standard or regulation 
allvgvo.y «tot at «d 


29 C?U Section 1910.23 

<OU) 

Page 22109 


Description oi all«t«d violation 


In liuilding f*61, nur.be r 1 end 2 
weld position platforms, end the 
2 outboard supports, wore not 
equipped with e standard guard 
rail on all aides, as requited. 
The number 2 positioner weld 
position 1 and 2 were not equip¬ 
ped with a toe board to prevent 
falling material from creating 
a haiard. 

AA 


Date on MsIlCal 
allege*. viOsAtior. 
«wat be corrected 


W ? 4 


rv 


Area Director's Signature 


^^CKcator C. UhitotliSa, Actin 



The issuance oi a citation dors not conatitutt a tinking ’hst a relation oi the Act haa occurred unless there is a failure to 
contest as provided for in the Act or, if contested, un.css the citation ia affirm .4 by the Occupations. Safety and Health Review | 
Commission. 

RIGHTS OF EMPLOYEES 

Any employee or frpr* tentative of employees who believe* that any period of time fixed ia thia citation for the correction of I 
a violation ia urueasonable haa »h* right to contest such time for correction by filing a notice with the U.S. Depu-tmenc oi Labor 
at the address shown above within 1) working days of the receipt by the employer of notice of proposed penalty or notice that no ; 
penalty ia bring proposed. 

**No person shuti discharge or mi any manner dirciiminate ajainst any employee because such employee has fi.ed any com- | 
plaint or instituted or caused to be instituted any proceed.ng under or related to this Act or haa teatatieU or ia about to testify j 

in such proeecem • or because of the caemae by such employe* on behalf of himself or others of any right afforded by this 
Act." See. 11 (c)(1) of the Occupational Surety and Hca«th Act nf 1970. 29 U.S.C. 6 Sa. 


The law requires that a ropy of the enclosed catation(a) "shall he prominently posted" in e conspicuous piece "at or near | 
each piece e violaiion referred t* in the citation oc cured.** It must remain posted until nil violation* cited there** are cor¬ 
rected, at for ) working deye, whichever period in longer. 


* Alleged violations covered by this chatinu are these which ore not serious violations widrm the meaning of i.ic Act but J 
which have n direct or immediate relationship to occupations, safety and heal*. 















*p 
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Complainant’s Exhibit 4 

U.k. !iii.'M7»NT w. 

70? x-.c.-v . 

?VU ilMtU* »' b • 

5y-*-c^w, j• x. 


• W.\ 


Cfc«0 NO. 

N-2767 

• An t A 


Citation Number _ 

EMPLOYER __ 

(Street . 

ADDRESS ( 

<City_ 


1 ■ P.-.-.c 7 of 7 _ 

General -loctrie Cc-t.-.r.v 


Schenectady 


Date lasted 


New York 


Ao inspection o/ a workplace under your ownership, operation, or control located at 


Xarc.-. 12. 1973 


_ a, 1334.3 

Eulldin» ;,S1, zi aaavr- 

. —— — and descr.beo as foi.ows 


■ ' — — »**VA UCKliDCu mb I OalOwj 

_ Ono Pul loin; of 3rick and Steel Construction, with 13,000 Square Ft. _ 

A" XT ,h “ /0 “ UV * “ *"* “ 


StAAdifd or r«f wImioo 
*U«fOdif vtolutd 


Doocxtpuoo oi iAtgto violoiioo 


Orftr on W..IC4 
•Kc^cc v.otAiion 
■msi b« corrected 


29 C?R Section 1910.157 

(a)(3) 

Pag* 22243 __ 






A hand held fire extinguisher lo- Inraodiatoly ilaon 
Cited in 3uiIcing 461, was oh- i Receipt of This 
s true tad and obscured from view. Citation 






s^JV*” "TTV «A« • eep w the enclosed ettauenf.) ".hall be praam ant.y pen,*" la a conspicuous pl-.ee "at or ns 

^el « ll n ll rn4 J! “ ** CU “‘** ,ctwW -“ U »*« pentad uaul all eialatlaaa cited that,no ate car- 

rectre, a> let ) notstag days, wkicbeser petted ia leapt. 





1 

c«eI^.‘!*^l!f^. C - , “i 00 . dO “ **“*“• * '“"'“I ,h « • tiolstion el the Act ha. occurred unless there is . I.ilute to 

caateat as ptettdad (at ta the Aa at. tl contested, ealaaa the citatioa ia sllitaed by rba Occupational Surety and hea.tb Renew 

RIGHTS OF EMPLOYEES 

. -• "T 1 ®’"* °* Mpcththcaiitt al eaployeea who belietas that any period o1 time Used ia this citation lot the correction a; 1 

a violation is uaraaaeaabla baa the right la caateat such time 1st correction by filing a notice with the U.S. Deportment ol Labor 1 

pniTir M T* XX W ‘* kU1 15 Wk “* - * r * ** ** ^ “* *' ••“*• o' proposed penalty or not.ca that no 

E”J***f U ki * C ^** ? “ “7 discriminate agaiaat any employe. bectuaa such employee baa files any corn. ^ 

Xh.T T OOF ptaccading under at related to thts Act at hat tsstrl.td at ia aba t ta teat.iy 

Ae. “ n *•. “«“» ‘‘T aach employe, aa behall ol hra.elf at other, el any r.ght nlloroed by u.a j 

Act. Sec. 11 (c)(1) tl ins Occupatwaal Salary and Health Aa el 1970, 29 U.S.C. 4)1. 

i 

i 

i 

1 

i 

i 


* Alleged aielatiaea 
•Sick beat * direct at a 


aa ate these which eta a at serieua 
M eccupatiaaal aaiaty aad heal*. 


aielatiaea tibia the meaning al the Act bet 


Para CSHA-2 

A 
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Respondent’s Exhibit 8 


(See Opposite) 
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Respondent's Exhibit 8 
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Administrative I »w Judge’s Decision and Order, 
dated November 19, 1973 

UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OF LABOR, U.S. Department of Labor 

Complainant 


v. 


Decision and Order 
OSHRC DOCKET NO. 2739 


GENERAL ELECTRIC COMPANY, INC. 


Respondent : 

PSHRC EXECUTIVE SECRETARY; 


JUDGE’S DECISION REC’D NOV 19 1973 


LOCAL NO. 301, INTERNATIONAL UNION 
of ELECTRICAL WORKERS f=IN AI^ ORDER ON 


DEC 19 1973 


Authorlzed 

Employee 

Representative 


Appearances: 


Louis DeBernardo, Esq. and 
Theodore J. Gotsch, Esq. for 
the Secretary of Labor 

E. J. Cummings, Jr., Esq. and 
Hardy Maclay, Esq. for 
the Respondent 

Boren Chertkov, Esq. for 
the Authorized Employee 
Representative 


Charles K. Chaplin, Judge, OSHRC 











271a 

Administrative Law Judge's Decision and Order 


This Is a proceeding pursuant to Section 10 of the Occupational 
Safety and Health Act of 1970 (2!) U.S.C. 651 et seq ., hereinafter the 
Act), wherein Respondent contests each Item listed In 5 Citations. 

All 5 Citations were dated April 13, 1973, and were Issued by the 
Complainant under the authority of Section 9(a) of the Act. The alleged 
violations and applicable standards are as follows: 

Citation for Serious Violation 

Date on which 

Item Standard or regulation Description of alleged violation 

number allegedly violated _ alleged violation must be corrected 

Failure to protect against Immediately 

falling, two welders upon receipt of 

working on top of a this citation 

stator frame 15 feet 3 inches 
above the surrounding surface 
in Bay A-2, by railings, 
safety belts, life lines or 
other equally effective 
safeguards. 

2 29 CFR 1910.29(a)(3)(1) In Bldg. #52, Bay A-8, a 

Page 22128 manually propelled mobile 

scaffold exceeded the 
maximum work level height. 

In that the scaffold was 
26 feet 10 Inches In height 
and the base was only five 
feet two Inches In its least 
base dimension, also, no 
provision was made to guy or 
brace the unit against 
tipping. 

3 29 CFR 1910.27(d)(2) In Bldg. #52, a fixed metal April 26, 1973 

Page 22121 ladder 24 feet 4 inches In 

height, did not have the upper 
portion of the ladder offset 
from the platform and lower 
portion of the ladder. 

• 


Immediately upon 
receipt of this 
citation. 


1 29 CFR 1910.252(e) 

(1)(1) Page 22308 



t 


\ 


\ 


• 
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Item 

number 

Standard or regulation 
allegedly violated 

Description of 
alleged violation 

Date on which 
alleged violation 
must be corrected 



In Bldg. #52, Bay A-32, two 
fixed metal ladders 24 feet 

4 Inches and 35 feet six 
inches In height, did not 
have either a cage, landing 
platform well or ladder 
safety device. 




In Bldg. #273, Bay K-l, a 
fixed metal ladder 25 feet 

11 Inches In height, did not 
have either a cage landing 
platform well or ladder 
safety device. 


4 

29 CFR 1910.243(c)(1)(1) Failure to provide a safety 
Page 22295 guard for a portable 

abrasive wheel observed 
in use by employees 
grinding a turbine shell 

In Bay A-25. The diameter 
of the wheel was measured 
as being five Inches. 

Immediately upon 
receipt of th-is 
citation. 

5 

29 CFR 1910.179(f)(4) 
(vl1) Page 22260 

In Bldg. #52, Bay C, Furnace 
Room, the overhead crane was 
not equipped with a trolley 
brake to prevent overtravel 
of the load. 

May 16, 1973 

y 6 

29 CFR 1910.243(b)(1) 
(11) Page 22295 

In Bldg. #52, Bay A-9, the 
employer failed to provide 
a tool retainer on a portable 
hand-held pneumatic chisel 
that was able to eject the 
tool. 

Immediately 
upon receipt 
of this 
citation. 


Citation [Other than Serious Violations] 


i 

29 CFR 1910.252(b)(4) 
(1x)(c) Page 22306 

In Bldg. #52, Bay A-12, on 
an arc welding machine, 
lengths of electrode (ground) 
cables had exposed bare 
conductors. 

m 

Immediately 
upon receipt 
of this 
citation. 


4 
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Item 

number 

2 


3 


4 


5 


6 


Standard or regulation Description of 
allegedly violated alleged violation 


29 CFR 1910.27(c)(4) 
Page 22119 


In 81dg. #52, Bay A-32, 
fixed metal ladder which 
was measured at 24 feet 
4 Inches In height, only 
had a two inch rung 
clearance at the 17 foot 
level. 


29 CrR 1910.27(f) 
.^ge 22121 


In Bldg. #52, Bay B-24, the 
side rails of a fixed metal 
ladder were bent to the 
left near the bottom, so as 
to affect the safety and 
stability of said ladder. 


29 CFR 1910.106(d)(2)(I) In Bldg. #52, Bay A-18, an 
age 22\11 open 55 gallon drum was 

observed to be partially 
filled with combustible 
paint thinner. 


29 CFR 1910.176(a) 
Page 22253 


In Bldg. #52, Bay C, 
furnace room, permanent 
aisles and passageways 
were not appropriately 
marked and kept clear. 


? CF ?J?! 0, 27(b)(l)(H1) In Bldg. #273, Bay H-17, 
Page 22119 the horizontal drill 

presses, catalog #16181 
and #16182 had fixed metal 
ladders with rungs that 
measured 12 Inches (the 
minimum clear length 
of these rungs shall be 
16 Inches). 


Serious Repeated Violation 

29 CFR 1910.133(a)(1) Failure to provide 
age 2223 ) suitable eye protection 

for two employees, Bay K-13, 
using a jack hammer to 
break up concrete. 


Date on which 
alleged violation 
must be corrected 

May 1, 1973 


May 1, 1973 


Immediately 
upon 
receipt 
of this 
citation. 

May 1, 1973 


May 1, 1973 


Immediately 
upon receipt 
of this 
citation. 
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Date on which 


Item 

Standard or regulation 

Description of 

alleged violation : 


number 

allegedly violated 

alleged violation 

must be corrected 



Repeated [Other than Serious] Violations 



1 

29 CFR 1910.22(a)(1) 

Welding leads and compressed 

Immediately 



Page 22108 

air hoses, In use Bay A-7, 

upon receipt 



were scattered about the 

of this 




floor In the work area 
of the employees so as 

cl tat .0 . 



— s 

to be a tripping hazard. 



2 

29 CFR 1910.157(a)(2) 

Hand held CO 2 fire 

Immediately 



Page 22243 

extinguisher. Bay A-19, 

upon receipt 




was not readily accessible 

of this 




for Immediate availability 

citation. 




because of Its being 
obstructed and obscured by 
compressed air hoses. 



3 

29 CFR 1910.252(e)(2)(111) In Bldg. #52, Bay B-12, 

Immediately 

» 


Page 22309 

B-ll and A-9, welding 

upon receipt 



screens, shields or goggles 

of this 




were not utilized or 

citation 

— 


• 

provided to protect the 
workers and other persons 


r 

j -9 


adjacent to these areas 
from the harmful rays of 
electric arc welding, while 
the welding operation was 





In progress. 


0 


Willful 

Serious Violation 

Date on which 


Item 

Standard or regulation 

Description of 

alleged violation 


number 

allegedly violated 

alleged violation 

must be corrected 



29 CFR 1910.23(c)(1) 

Failure to provide pro¬ 

Immediately 



Page 22109 

tection against falling to 

upon receipt 




an employee working on a 

of this 

■ « 

/' 



14 foot high horizontal 
stator frame. Bay H-17, 
by means of a standard 
railing or equivalent. 

citation. 


* 







/ 
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Willful Serious Violation 

Date on which 

Standard or regulation Description of alleged violation 

allegedly violated _ alleged violation must be corrected 

Two work platforms six feet 
ten Inches above the surrounding 
surface, Bay K-8, were not 
guarded on all sides by a 
standard railing. 

Failure to provide a standard 
railing for a powered work 
platform #15836, Bay K-ll, 
that can be elevated to a 
height of ten feet. 

The penalties proposed for the above Citations were as follows: 

Citation for Serious Violations 



Penalty 
$ 1 , 600.00 
$1,000.00 
$1,000.00 
$1,000.00 
$1,000.00 
$1,000.00 



Serious Repeated Violation 
$2,000.00 
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Repeated [Other than Serious] Violations 

1 $500.00 

2 $ 100.00 

3 $1000.00 

Willful Serious Violation 
$5,000.00 

The standards applicable to each of the foregoing are as 
follows: 

29 CFR 1910.252(e)(l)(1) A welder or helper working on platforms, 
scaffolds, or runways shall be protected against falling. This 
may be accomplished by the use of railings, safety belts, life lines, 
or some other equally effective safeguards. 

29 CFR 1910.29(a)(3)(1) The maximum work level height shall not 
exceed four (4) times the minimum or least base dimension of any mobile 
ladder stand or scaffold. Where the basic mobile unit does not meet 
this requirement, suitable outrigger frames shall be employed to achieve 
this least base dimension, or provisions shall be made to guy or brace 
the unit against tipping. 

29 CFR 1910.27(d)(2) Landing platforms. When ladders are used to 
ascent to heights exceeding 20' (except on chimneys), landing platforms 
shall be provided for each 30' of height or fraction thereof, except 
that, where no cage, well, or ladder safety device Is provided, landing 
platforms shall be provided for each 20' of height or fraction thereof. 
Each ladder section shall be offset from adjacent sections. Where 
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Installation conditions (even for a short, unbroken length) require 
that adjacent sections be offset, landing platforms shall be provided at 
each offset. 

29 CFR 1910.243(c)(1) General requirements. (1) All abrasive 
wheels shall be used only on machines prov.ded with safety guards as 
defined In the following subparagraphs of the paragraph. 

EXCEPTIONS: This requirement shall not apply to the following 
classes of wheels and conditions [There was no argument that any 
exception applied]. 

29 CFR 1910.179(f)(4)(vi1) Brakes for stopping the motion of the 
trolley bridge shall be of sufficient size to stop the trolley or 
bridge within a distance in feet equal to 10 percent of full load speed 
in feet per minute when traveling at full speed with full load. 

29 CFR 1910.243(b) Pneumatic powered tools and hose--(l) Portable 
tools. (11) A tool retainer shall be installed on each piece of 
utilization equipment which, w^-hou* such a retainer, may eject 
the tool. 

29 CFR 1910.252(b)(4)(1x)(c) Work ai.d electrode lead cables 
should be frequently inspecteo for wear and damage. Cables with damaged 
Insulation or exposed bare conductors shall be replaced. Joining 
lengths of work and electrode cables shall be done by the use of 
connecting means specifically intended for the purpose. The connecting 
means shall have Insulation adequate for the service conditions. 
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29 CFR 1910.27(c)(4) Clearance In back of ladder. The distance 
from the centerline of rungs, cleats, or steps to the nearest permanent 
object In back of the ladder shall be not less than 7 Inches, except 
that when unavoidable obstructions are encountered, minimum clearance 
as shown In figure D-3 shall be provided. 



29 CFR 1910.27(f) Maintenance. All ladders shall be maintained 
In a safe condition. All ladders shall be Inspected regularly, with 
the Intervals between Inspections being determined by u^e and exposure. 

29 CFR 1910.106(d) Container and portable tank storage—(1) 

Scope—(1) General. This paragraph shall apply only to the storage 
of flammable or combustible liquids In drums. (2) Design, construction, 
and capacity }f containers—(1) General. Only approved containers 
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and portable tanks shall be used. Metal containers and portable 
tanks meeting the requirements of and containing products authorized 
by Chapter I, Title 49 of the Code of Federal Regulations...shall be 
acceptable. 

29 CFR 1910.176(a) Use of mechanical equipment. Where mechanical 
handling equipment is used, sufficient safe clearances shall be allowed 
for aisles, at loading docks, through doorways and wherever turns or 
passage must be made. Aisles and passageways shall be kept clear and 
In good repair, with no obstruction across or In aisles that could 
create a hazard. Permanent aisles and passageways shall be appropriately 
marked. 

29 CFR 1910.27(b)(1)(i11) The minimum clear length of rungs or 
cleats shall be 16 inches. 

29 CFR 1910.133(a)(1) Protective eye and face equipment shall be 
required where there is a reasonable probability of injury that can be 
prevented by such equipment. In such cases, employers shall make 
conveniently available a type of protector suitable for the work to 
be performed, and employees shall use such protectors. No unprotected 
person shall knowingly be subjected to a hazardous environmental condition. 
Suitable eye protectors shall be provided where machines or operations 
present the hazard of flying objects, glare, liquids, injurious 
radiation, or a combination of these hazards. 






« 
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29 CFR 1910.22(a)(1) All places of employment, passageways, 
storerooms, and service rooms shall be kept clean and orderly and 
in a sanitary condition. 

29 CFR 1910.157(a)(2) Location. Extinguishers shall be con¬ 
spicuously located where they will be readily accessible and immediately 
available in the event of fire. They shall be located along normal 
paths of travel. 

29 CFR 1910.252(e)(2)(iii) Protection from arc welding rays. 

Where the work permits, the welder should be enclosed in an individual 
booth painted with a finish of low reflectivity such as zinc oxide... 
and lamp black, or shall be enclosed with noncombustible screens 
similarly painted. Booths and screens shall permit circulation of 
air at floor level. Workers or other persons adjacent to the welding 
areas shall be protected from the rays by noncombustible screens 
similarly painted. Booths and screens shall permit circulation of 
air at floor level. Workers or other persons adjacent to the welding 
areas shall be protected from the rays by noncombustible or flameproof 
screens or shields or shall be required to wear appropriate goggles. 

29 CFR 1910.23(c) Protection of open-sided floors, platforms, 
and runways. (1) Every opensided floor or platform 4 feet or more above 
adjacent floor or ground level shall be guarded by a stancard railing 
(or the equivalent as specified in paragraph (e)(3) of this section) 
on all open sides, except where there is entrance to a ramp, stairway, 
or fixed ladder. The railing shall be provided with a toeboard wherever, 
beneath the open sides: 


# 


V 
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(I) Persons can pass, 

(II) There is moving machinery, or 

(III) There is equipment with which falling materials could 
create a hazard. 

Local No. 301, International Union of Electrical Workers (hereafter 

r 

the Union) requested an expedited proceeding which was granted under 
29 CFR 2200.101. __ * • 

Following a prehearing conference the Secretary moved to dismiss 
the charge respecting the alleged violation of 29 CFR 1910.29(a)(3)(i) 
and 29 CFR 1910.179(f)(4)(vii). The Union objected to the move to 
dismiss respecting 1910.29(a)(3](1) and as a party to the action they 
were offered the opportunity of going ahead with the proof as to that 
Item, over the Secretary's objection (Tr. 1-245). Final disposition 
of these motions was reserved urtil the submission of briefs on this 
point. Midway during the course of the trial the Secretary moved to 
withdraw Its Motion to Dismiss respecting the alleged violation of 
29 CFR 1910.29(a)(3)(1) and to amend the Citation to charge a violation 
of 5(a)(1) of the Act rather then a specific standard. A ruling on 
this motion was also reserved. 

The Secretary also moved to amend the Citation respecting the 
standard at 29 CFR 1910.106(d)(2)(i), Item 4 of the Citation for 
other than serious violations, and substitute the standard at 29 CFR 
1910.106(e)(9)(111) which provides 
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1910.106 Flammable and combustible liquids.... 

(e)(9) Housekeeping: (111) Waste and residue. 

Combustible waste material and residues in a building 
or unit operating areas shall be kept to a minimum, 
stored in covered metal receptacles and disposed 
of dally. 

Respondent objected to this motion and submitted a brief in 
opposition. Ruling on this motion was reserved and the Secretary 
permitted to proceed with his proof. 

The Respondent moved for the exclusion of all evidence reflecting 
communications between Respondent and the Union wherein Respondent's 
management employees may have admitted certain facts or conceded 
safety or health violations may have existed for the purpose of 
achieving the health and safety goals of the parties. This motion 
was not granted with the right reserved to Respondent to object 
for this same reason to specifi. questions when asked. It Is pertinent 
here to point out that in general such discussions as Respondent refers 
to would be admissible to establish good faith but admissions by 
its employees at some date not germane to the Issues being tried 
would not, standing alone, sustain a finding of a violation. In 
my decision in the matters before me in this case all findings of 
violations were based uoon the testimony presented in the course 
of the hearing. 

Respondent renewed its motion for a postponement of the hearing 
at the conclusion of the Secretary's opening statement. [A pre- 
hearing motion for postponement of the entire hearing had 
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been denied prior to the commencement of the hearing.] This motion 

was denied, however, Respondent was advised that: 

"...my ruling now should not preclude you from, 
at any stage of the proceedings, claiming surprise, 
and asking for a delay..." (Tr. 1-28) 

In Its prehearing statement the Union argued that Respondent 
should have been cited under Section 5(a)(1) of the Act and that the 
citation should be amended to reflect the "...serious, wilful and 
repeated violations of the Act by Respondent." During the course 
of the hearing the Union reiterated Its position that all of the 
alleged violations were more serious than as cited by Respondent 
(Tr. 132, 366, 463, 675). 

The Evidence 

The parties stipulated that the full and accurate name of 
Respondent Is General Electric Co., Inc. of the state of New York, 
that it Is engaged in business affecting interstate commerce, and 
that It Is the owner of the equipment and machinery involved In the 
alleged violations. At Its Schenectady worksite the Respondent 
operates an industrial plant with 64 separate departments. Some 
departments or divisions operate at the main plant at 1 River 
Road as well as at an extension of the main plant, some 2-1/2 
miles away on Nott Street, considered to be an integral part of the 
main plant. It employs approximately 27,000 people at its Schenectady 
worksite. The Citations were properly served and posted. As to the 
alleged violation of 29 CFR 1910.252(e)(1)(f). the employees working 


\ 
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on the stator frame were not wearing safety belts or lifelines and 
there was no guardrail on the stator frame, an item manufactured 
for Interstate sale. There were previous Citations under this Act; 
l.e., December 2,1971, February 29, 1972, October 2, 1972, and 
March 12, 1973, which were not contested and have become final 
orders (Exhibits C-l, 2, 3, and 4). 

The Inspection was accomplished by Compliance Officers John 
Nead and David Bernard (hereafter CO) following the complaint of the 
Union Safety Director Larry Rafferty. Mr. David Guilbault represented 
Respondent on the inspection and he was generally described as 
having overall area responsibility (Tr. 1-221, 236, 278, 543). 

He did not testify at the hearing. The several alleged violations 
will be treated under the applicable standard. 

Serious Violations 
29 CFR 1910.252(e)(1) 

There Is no dispute among the parties respecting the factual 
situation as it applies to the workmen on the stator frame (Ex. C-5). 
There had been previous instances of a similar nature called to 
Respondent's attention by the Union (Exhibit C-17). Since the 
Inspection here in issue the employees are wearing safety belts with 
life line (Tr. 1-400). Mr. Robert Gidel, President of the Occupational 
Health and Safety Consulting Associates and former Program Operations 
Director of the Occupational Safety and Health Administration, 
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% 

described the administrative steps In promulgating standards under 
the Act and Identified ANSI Z-49.1, 1967[Safety in Welding and 
Cutting] as the source of 29 CFR 1910.252(e)(1). Further he 
testified that this standard had no application to the factual 
situation cited here (Tr. 2-228). 

29 CFR 1910.29(a)(3)(i) 

There was testimony that in Building 52, Bay A-8, the Inspection 
party observed an electrically operated lift or powered platform 
(weldevator). A Compliance Officer, Mr. Bernard (hereinafter CO), 
rode the lift to the top and measured the height as 26 feet 10 
Inches. The base measurement of the lift was 5 feet 2 inches by 
11 feet 5 Inches, representing a cross (Tr. 1-254, 256, 605) and 
he estimated the unit weighed at least 3 tons (Tr. 1-256). This 
unit was not guyed or braced (Tr. 1-254, 437, 2-17) and had a 
swaying motion or lack of stability when elevated (Tr. 1-262, 436). 

For this demonstration 3 people rode It (Tr. 2-7). It had no 
wheels and rested on the floor, being moved about the plant by 
an overhead crane (Tr. 2-10). The lifting platform was open on 
the side parallel to the work (Tr. 1-437). No employees were observed 
using this lift but the CO was informed that two employees were 
affected by it (Tr. 1-255; 2-26). 
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At the time the Citation was drawn the CO was unaware of the 
definition of manually propelled mobile scaffold contained In 29 
CFR 1910.21.^ In light of present knowledge the COs now do not 
consider the cited standard applicable to these facts. The hazard 
represented by this platform was of the elevated lift tipping or 
being knocked over by a crane (Tr. 1-438; 2-12). Testimony was 
also presented that In the demonstration ride the platform, when 
elevated and stopped, was 1-2 feet away from the work area (Tr. 1-436, 

439, 607). In support of the Motion to amend the Complaint to charge this 
factual situation as a 5(a)(1) violation, a CO, with 10 years' experience 
as a safety engineer, stated that this was a recognized hazard in the 
Industry because: 

"It would be readily discernible to the employers, and 
that since it was in such use, frequent use, that Its 
obvious swaying, as it was elevated, would Indicate a 
possibility of falling over, and I think that the fact 
that the--1t is recognized in the industry that the 
dimensions should be at least one-fourth of the width, 
that It would be elevated." (Tr. 1-608) 

Further, that the basis of the 5(a)(1) charge was the instability of 

the powered work platform, based on the 4 x 1 rule (Tr. 1-757). 

The Union Safety Director testified there are several Weldevators 
in this plant and he has observed them in use. Further, he has not 


1 / 

” 1910.21 Definitions 

(g) As used in 1910.29, unless the context requires otherwise, 
manually propelled mobile ladder stand and scaffold (tower) terms 
shall have the meaning ascribed in this paragraph. 

(11) Mobile scaffold (tower). A light, medium or heavy duty 
scaffold mounted on casters or wheels. 

(12) Mobile. "Manually propelled." 

(13) Mobile work platform. Generally a fixed work level one 
frame high on casters or wheels, with bracing diagonally from platform 
to vertical frame. 
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noticed any outriggers or outrigger frames. 

Mr. Gordon Richardson, Vice President of M.D. Knowlton Co., manu¬ 
facturer of Weldevators, testified that he was a 1S46 graduate of 
Cornell University, School of Civil Engineering, with a major in 
structural design and employment in engineering allied positions to 
date. His Company had manufactured 75-100 Weldevators to date and sold 
them to government and private Industry (Tr. 2-113). He had ridden the 
units at Respondent's plant and at their upper limits (maximum elevation 
31 feet), there was between 1/2 to 1 inch sway (Tr. 2-111). His Company 
had received no complaints of any of these units tipping (Tr. 2-113), 
he had never heard of one tipping (Tr. 2-114) but he was aware of one 
at General Electric Company, building 52, upsetting when hit by the 
hook of a crane or the load (Tr. 2-114). The unit weighed about 3,500 
pounds and was portable to the extent of using capable overhead lifting 
devices (Tr. 2-117). The 31 foot capacity unit was not provided with 
wheels or casters. 

These units met New York State requirements that 50 pounds of 
force In any direction would not render it unstable and engineering 
calculations (Ex. R-9) showed that the point of Instability was reached 
with 450 pounds of thrust applied at the maximum height (Tr. 2-121) from 
front to back. The non-portable Weldevators are sold with stabilizers 
and stabilizing devices on them (Tr. 2-124) which extend from th ft sides 
(the ends of the long dimension (Tr. 2-129)). The stabilizers are jack 
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screws In the end of the long dimension (Tr. 2-133, Ex. J-3) and he had 
never seen a Weldevator without stabilizers. Respondent's Building 
52 superintendent stated that on the day of the Inspection the jack 
screws were down to ground level (Tr. 2-145, 175). 

29 CFR 1910.27(d)(2) 

This standard Involved fixed metal ladders and there were 4 
Instances of alleged violations cited. One ladder, 24 feet 4 Inches in 
height, Bay A-10, Building 52 (Ex. C-6, Tr. 1-548) was not properly 
offset, two ladders in Bay A-32, Building 52, 24 feet 4 Inches and 
35 feet 6 inches In height respectively and one ladder 25 feet 11 
Inches in height In Bay K-l, Building 273 did not have either cage, 
landing platform or ladder safety device (Tr. 1-52, 53). All of these 
ladders were straight without offsets (Tr. 1-52, 53), and ended at catwalks 
(Tr. 1-703). They were used for access by overhead crane operators and 
maintenance personnel (Tr. 1-164, 327). The ladders shown In exhibit 
C-6 had a platform offset at the 8 foot 7 inch level. The Union Safety 
Director had previously called these ladders to the attention of Respondent 
(Tr. 1-328, Ex. C-17, C-18) and on December 2, 1971, Resnondent was 
cited for a violation of 29 CFR 1910.27(d)(1)(H) Involving a 21 foot 
2 inch ladder on a machine (Ex. C-l) which was corrected by an offset 
and landing platform. Two weeks was alloted to abate this violation. 

29 CFR 1910.243(c)(1)(1) 

In Bay A-25, Building 52, two employees were using a hand held, 
portable, abrasive grinding tool that was unguarded (Tr. 1-57; C-7). 
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The employee shown In Exhibit C-7 is wearing goggles. The wheel was 
5 Inches in diameter and bonded and turned at 9,000 rpm. It t estimated 
by the Union Safety Director that several hundred employees used grinders 
of this type, some of them guarded (Tr. 1-401) and that Respondent was 
experiencing difficulty in getting these guards (Tr. 2-22). Respondent's 
shop foreman related that at the time of the OSHA inspection about 50% 
of the wheels in Building 52 were guarded and that they had a program 
to progressively guard all these grinders (Tr. 2-146). He was aware 
that the unguarded grinders were In violation of the standard. Part of 
the problem In guarding these grinders was that some of them were 25-30 
years old and guards were not available (Tr. 2-183) and this raised 
the problem of additional cost for equipment to be removed for obsolescence. 

However there were approximately 200 grinders in inventory and only about 
30 grinder employees per shift, so that Respondent felt It had enough 
guarded grinders. 

29 CFR 1910.243(b)(1)(i1) 

This alleged violation involved a hand held portable pneumatic 
chisel being utilized in Bay A-9, Building 52. At the time of the 
inspection an employee, at the request of the Union Safety Director, 
procured one of these tools from his work station and demonstrated that 
he could eject the chisel a distance of 5-9 feet and that there was 
nothing retaining the chisel In the tool (Tr. 1-61, 127). This type 

' I 
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of chisel (or chlpplng-hammer) operates with 90 pounds of air pressure 
against a piston which strikes the chisel being pushed back against 
the piston. Thus the chisel only works when the chisel Is meeting 
resistance or being held In the tool by the operator's hand (Tr. 1-337). 
Respondent does have retainers on peenlng hammers used by welders but 
not on this type of chipping hammer. Respondent has about 200 employees 
at Its plant using this type of tool (Tr. 2-17). 

The superintendent of Respondent's Building 273 related that he 
observes chipping hammers In use dally and has used them himself; that 
he has been employed by Respondent for 33 years, and that In the 
number of years he has observed this tool In use he has never seen a 
chisel eject. He described the method of Inserting the chisel and 
working with the tool (Tr. 2-49). He attempted to duplicate the 
demonstration described by the Secretary's witnesses as well as 
actually work the tool and have the chisel eject and after several 
efforts he succeeded In having the chisel eject from a work situation 
and also just firing away with It (Tr. 2-52). The tools that were 
In use In his building had been manufactured b} 3-4 different 
manufacturers but they were all basically the same In construction 
and operation. 

Each of the above described alleged violations was classified as 
serious (Tr. 1-546, 553, 610, 614) In that Respondent, with reasonable 
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dllligence, could have known of the violation and there was substantial 
probability that death or serious Injury could result from such condition 
(Tr. 1-547, 551, 554, 555, 608, 614^. In computing the penalties to 
be assessed Respondent for these alleged violations the Secretary gave 
no credit for good faith, size or history and determined each Item 
charged should be abated Immediately, except as to Item No. 3 respecting 
fixed metal ladders, respondent was given 9 working days to abate. 

Other than Serious Violations 
29 CFR 1910.252(b)(4)(lx)(c) 

Testimony was elicited from the Secretary's witnesses that in Bay 
A-12, Building 52, there was an arc welding machine with lengths of 
lead and ground cable that were properly joined by bolting, however, the 
ground cable was exposed and uninsulated at the connection (Tr. 1-95). 

One employee was using this equipment. This unguarded connector created 
an electrical shock problem In that If the bare connector was grabbed by 
the welder he would experience a shock (Tr. 1-392). However If he 
was holding the Insulated electrode lead he would not be shocked by 
touching the uninsulated ground lead (Tr. 1-478). This condition was 
considered to be of little gravity (Tr. 1-632) and no penalty was 
proposed. The alleged violation was to be abated irmiediately. 

29 CFR 1910.27(c)(4) 

The alleged violation of this standard involved a metal pipe running 
parallel to a fixed metal ladder rung at the 17 foot level and only 2 
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Inches directly behind the rung and obstructing the foot. This ladder 
was in Building 52 (Tr. 1-209). This was considered a moderate 
hazard for which abatement credit was given. Abatement was to be 
accomplished In two weeks. 

29 CFR 1910.27(f) 

In Bay B-24, Building 52, there was a fixed metal ladder that 

. 

had been bent to the side (Ex. C-15). Mr. Nead testified that 
the bent portion involved the bottom 4 rungs and was severe (Tr. 1-99). 
The danger inherent In this bending was a possibility that the ladder 
had lost some of Its stability and could give way (Tr. 1-99). However 
he did not know if the ladder had been weakened (Tr. 1-99). He did 
not check its stability (Tr. 1-210) and It seemed pretty solid to hand 
grip. The Union Safety Director was of the opinion that the hazard 
created by a bent ladder was one of an employee falling. Mr. Bernard 
was of the opinion that the hazard was In weakening a rung where It 
was welded. However he did not push or pull it (Tr. 1-763) or 
otherwise test It (Tr. 1-771). There was no penalty proposed for 
this condition and abatement was to be accomplished in two weeks. 

29 CFR 1910.106(d)(2)(1) 

In Bay A-18, Building 52, the COs observed a partially filled, 
uncovered 55 gallon metal container sitting on the floor. It was 
estimated there was about 10 gallons of "Rust-Ban" liquid and some 
rags and paper in the bottom of the drum. The liquid was identified 
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by employees as a paint thinner which was combustible (Tr. 1-213). 

This had been dumped In the container as waste. No test was performed 
on the liquid matter by the COs (Tr. 1-241). The determination that 
the contents of the container were combustible was based on a reading 
of the label of a can of "Rust-Ban" shown to the COs by employees of 
Respondent (Tr. 1-395, 763). The Union Safety Director testified that 
the drum "...seemed to be partially filled, down to the bottom, with 
the rags in there and apparently some papers and what appeared to 
be paint or oil base or something, and oily surface..." This situation 
was determined by Mr. Bernard to be of moderate gravity and the hazard 
involved was one of fire. Immediate abatement was felt to be reasonable. 
Mr. James Corcoran, Respondent's Superintendent of Building 52, 
testified that there was a drum, as described by the Secretary, and 
this drum was used to catch mud and water overflow from the sediment 
tank at the "shot blast" facility. Normally this drum sits under the 
"shot blast" machine but on the day of inspection it was 10-15 feet 
away (Tr. 2-147). However he placed the drum and "shot blast" machine 
as being in Bay B-18 although there also was such a machine In Bay 
A-18 (Tr. 2-170). 

29 CFR 1910.176(a) 

In Bay-C (furnace room), Building 52, the COs reported there 
were numerous loaded pallets scattered randomly all over the floor 
in a storage area where mechanical equipment was required to move 
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said material and further that this material blocked personnel using 
aisles and tending the furnace (Tr. 1-100). However there were no 
aisle markings and thus. In the event of fire, the haphazard storage 
could Impede employees egress (Tr. 1-102). Mr. Nead testified that 
permanent aisle markings should have gone from the entrance door to 
each fire exit (Tr. 1-116) based on the requirement to have permanent 
aisles and passageways in all places of storage or business where 
employees work. He was unable to remember how it was determined 
that mechanical material handling equipment was used in this area 
(Tr. 1-211). The Union Safety Director testified that this area 
was Inspected at the request of the operator of an overhead crane 
(Tr. 1-397). Mr. Bernard determined this was of a low level of 
gravity and the hazard was that aisle markings are to separate employee 
walking areas from mechanical equipment moving areas to prevent the 
employee being struck and to delineate the storage areas (Tr. 1-642). 
Abatement was to be accomplished in two weeks with Respondent's resources 
(Tr. 1-653). Mr. Corcoran testified that forklift trucks were used 
In this area (Tr. 2-16*), and that on the date of the inspection 
there were no aisle markings (Tr. 2-166). 

29 CFR 1910.27(b)(1)(ii1) 

In Bay H-17, Building 273 the COs testified there were fixed 
metal ladders, attached to large machines, which had rungs 12 inches 
wide (Tr. 1-102, 399). One of Respondent's employees testified that 



I 


' M5a, 

Administrative Law Judge’s Decision and Order 

he slipped off one of these rungs, sustaining a bacK Injury, and 

that a wider rung might have helped him (Tr. 1-511). Since the 

inspection this condition has been abated. Mr. Bernard determined 

this was a hazard of very low level and It was a hazard because the 

12 Inch rung left Insufficient room for an individual's feet (Tr. 1-644). 

No penalty was proposed for this violation and Respondent was granted 

two weeks to abate. For all of the nonserious violations Respondent 

received no credit for good faith, size or history but an abatement 

credit was given. 

Repeated Serious Violations 
29 CFR 1910.133(a)(1) 

Mr. Nead observed two of Respondent's employees in Bay K-13, 

I Building 52 operating a pneumatic hammer, to break up concrete, to 

l the left of the aisle the inspection party was in and they were not 

| wearing any eye protection (Tr. 1-72). These employees were clearly 

visible to the inspectors. As soon as the COs started talking to the 
employees about their lack of eye protection Respondent's representative 
advised them to cease their operation until they put on eye protection. 

I Before entering and also inside this building they saw signs stating 

"Mandatory that you wear eye protection in the building at all times." 
They also observed two maintenance employees not wearing glasses in 
this building. One of them had his glasses in his pocket and the 
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other In his tool box. The "hazard from falling to wear protective 
glasses was of particles of concrete or dust entering the eye. This 
alleged violation was classified as a repeated violation because 
Respondent had been previously cited for violating the same standard. 

The Union representative testified that he considered the 
safety glass rule as being observed In the two buildings inspected, 
although he had observed violations of the rule (Tr. 1-442), and - 
that the rule about wearing safety glasses is posted on all doors 
(Tr. 1-454). The two employees using the pneumatic hammer were 
not dlt— tly supervised. One instance was cited of an employee being 
discharged for refusing to wear his protective glasses (Tr. 1-538). 

Mr. Bernard testified Respondent had previously been cited for 
violations of this same standard in December 1971 (Ex. C-l) in Buildings 
61 and 273 in that grinding and chipping employees were wearing safety 
glasses but they did not have side shields (Tr. 1-590). In assessing a 
penalty for the current alleged violation it was determined by a committee 
of the Secretary's employees that this situation presented the possibility 
of serious physical harm which carried a maximum penalty of $1,000.00 
for which no reduction was warranted. Since this was the second citation 
under the same standard the $1,000.00 would be multiplied by two for a 
proposed penalty of $2,000.00. Respondent was accorded no credit for 
good faith since the Act had been in effect two years and it had received 
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numerous citations (Tr. 1-601). They also received no credit for history 
because of their previous violations. Mr. Bernard had observed that 
Respondent's rule respecting the use of protective eye glasses was pretty 
well complied with and was prominently posted In all buildings (Tr. 1-694). 

Respondent's employee, Mr. Bruce F. Henkel, one of the two employees 
Involved In the eye protection citation, was called by Respondent. He 
testified that he was a heavy construction laborer employed in'Utility 
Operations throughout the plant in Schenectady, that he had been employed 
for 7 months and he had experience using a pneumatic hammer antedating 
his employment. On the date in question he was wearing f e ty glasses 
without side shields but since that date he has been supplied with 
safety glasses with side shields. At the beginning of his employment he 
was informed of the rule respecting safety glasses and issued such glasses. 
There was a possibility that on the date in question he may have removed 
his glasses to clean them. 

Repeat [Other than Serious] Violations 
29 CFR 1910.22(a)(1) 

The COs testified that in Bay A-7, Building 52 two welders were 
working and they had their welding leads and air compressor lines 
scattered all over (Exs. C-8 and 9). The leads could have been rolled 
up and wrapped on metal wall mounts on the wall behind the work. Other 
welders walking around the area were tripping. This situation created 
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a slipping and tripping hazard (Tr. 1-52). The welding operation 
Involved a cradled work piece about 3 feet off the ground. The scattered 
lines were In the welding work area and not in an aisle. 

The Union Safety Director testified that the Union had struck over 
the issue of wrapping up leads and hoses. This situation was considered 
a perennial problem in Building 52 and had been called to Respondent's 
attention previously by the Union (Ex. C-17 and 21). This was not a 
problem In all buildings at Respondent's plant and management had 
recognized that it was a day to day problem in Building 52. He described 
the operating method of welders to uncoil all the lead and hose required 
to do the job at Its furthermost extension and work back toward the 
outlet. He identified the work in the area as that being performed 
by the welder shown in Exhibits C-8 and 9 and also that there were 
sub-arc welders on top of or inside a stator frame (Tr. 1-468). 

Mr. Bernard testified that there was a hazardous accumulation of 
welding leads and compressed air hoses in Bay A-7, Building 52 which 
constituted a tripping hazard (Tr. 1-560). It was his opinion that the 
coils on th' floor were excessive. On a previous occasion In December 

1971 (Ex. C-l) Respondent was cited for 8 Instances of violation of this 

« 

same standard, and in February 1972 (Ex. C-2) one instance of an Identical 
violation. 

Mr. Corcoran testified that the employee, Mr. Campbell shown In 
Exhibits C-8 and 9, was working in the area to his right, 3 other welders 
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were working In the area to his left and 4 chippers, using air lines, 
were to the right of Mr. Campbell (Tr. 2-140). Further, that all the 
lines shown In Exhibits C-8 and 9 were being utilized at the time the 
Inspection party visited the cited area. He agreed with Mr. Rafferty 
that welders usually uncoil the maximum amount of lead and work back 
(Tr. 2-155). The area involved In Exhibits C-8 and 9 was a work area 
and not an aisle. 

Mr. Gidel testified that the standard under which Respondent was 
cited was a sanitation standard adopted from ANSI Z4.1-1968 (Tr. 2-263). 

29 CFR 1910.157(a)(2) 

Mr. Nead described the situation that gave rise to the citation 
under this standard as a wall mounted fire extinguisher with air hoses 
wrapped around it so that it could not be seen and obstructing its 
use (Tr. 1-64; Ex. C-4). The pictured scene was after Respondent's 
representative had Immediately removed the hose, in a matter of seconds, 
and dropped It to the floor. He also described a previous citation for 
an obstructed fire extinguisher reflected by Exhibit C-4. This was the 
only Instance of an obstructed fire extinguisher noted on this inspection. 

Mr. Rafferty testified that the depicted fire extinguisher was In 
Bay 3-19, rather than A-19, and was the only obstructed extinguisher 
noted that day (Tr. 1-355). However, on other occasions he had called 
similar situations to Respondent's attention (Exhibits C-16, 17, 19, 21, 
and 23). Respondent had corrected most of the referred to Instances 
(Tr. 1-358). 
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Mr. Bernard testified that he observed several colls of hose draped 
over the cited fire extinguisher, partly obscuring it from view, 
although It was visible from where he stood 20-25 feet away, and Inter¬ 
fering with Its use In an emergency. Further that there was a table 
In front of It and cans stored against the wall under It. When this 
situation was discussed Respondent's representative reached in and 
uncovered the extinguisher in a moment's time. This was the only 
observed Instance of a fire extinguisher violation. Although the 
likelihood of Injury was low a penalty of $100.00 was assessed because 
under a proposed revision of the Labor Department's Compliance Operations 
Manual repeated violations carry a minimum penalty of $100.00 (Tr. 1-749). 

29 CFR 1910.252(e)(2)(11i) 

Mr. Nead testified that while walking in an aisle in A and B Bays, 
Building 52, he observed employees arc welding alongside the aisle with¬ 
out using any protective screens for other employees in the area who 
were welding and chipping (Tr. 1-67, C-ll anu 12). Exhibit C-12 shows 
an unutilized screen to the right of the picture. There were 6 other 
employees In the Immediate area (within 50 feet) who were exposed to 
the welding rays and potential eye damage (flash birn). Some of the 
employees were wearing head shields ana using them while welding and 
others had no protection from welding rays. Respondent had previously 
been cited for a violation of the same standard (Ex. C-3) at the Nott 
Street plant (Tr. 1-94). 
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Mr. Rafferty observed that he had previously brought this situation 
to Respondent's attention (Exhibits C-17, 19, 21, and 23). 

Mr. Bernard testified that it was felt Respondent, with the resources 
at its command, could abate this violation immediately. No effort was 
made to ascertain what these resources were. The principal problem 
caused by Inadequate screening was that persons passing by the welding 
area and in the adjacent work araa were unprotected against the welding 
rays. On this inspection he saw 2 employees welding with one screen 
between them. 

Mr. Corcoran testified that in the area in question there were 5 
weld screens although none was being used. Generally there were about 
4 people In that work area at ary given time. 

Willful Serious Violation 
29 CfR 1910.23(c)(1) 

Mr. Nead testified that in Building 273 he observed 3 work 
situations for which he cited Respondent. In one situation in Bay 
H-17 an employee was observed working about 12 feet above the floor 
on the upper side of a stator frame, without a railing, drilling holes. 

In addition the large industrial drill was leaking oil and creating a 
slippery surface (Ex. C-13). All the while Mr. Nead watched this scene 
the employee was holding on to ,'ie drill frame. There was no indication 
of any other safety precaution taken for this employee. He considered 
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the place where the employee was drilling, as a work surface because 
that was where he performed his work. He did not consider thl.* to be 
serious at the time. 

In Bay K-8 there were 3 welders on temporary structures 6 feet 
8 inches above the floor without mldralls on all sides of the work 
surface (Ex. C-14, Tr. 1-83, 156). Mr. Nead described a scaffold as a 
temporary structure put up for no more than one day (Tr. 159). The 
structure he observed on this inspection was a metal framework with 
wood plant flooring (Tr. 156). These structures were variously described 
as platforms and scaffolds. Mr. Rafferty described them as scaffolds 
(Tr. 378). 

In Bay K-ll a powered work platform was sitting alongside the aisle, 
not In use, and without standard railings. It had 6 inch deep sockets 
or openings In the metal floor for a removable railing but no one knew 
where the railing was (Tr. 1-87). The platform used a scissors technique 
for elevating the lift over 13 feet. However Mr. Nead did not know how 
high it was elevated when In use. 

Respondent had previously been cited under this same standard for 
no guardrails (Ex. C-4). T he same representatives of Respondent, who 
accompanied the Inspectors In March 1973, had also been present on 
the previous inspection that resulted In the citation In evidence as 
C-4. 

Mr. Rafferty testified that he observed the employee on the 
stator frame in Bay H-17, without guard rails cr a life line, the 
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scaffolds In Bay K-8 with welders working on them without mldralls 
where there was an additional hazard of the welders working on very 
hot material where the welder might accidentally burn himself and 
back off the platform because of the lack of a mldrall. Further he 
had seen the powered lift in Bay K-l1 used at heights of 6, 8 and 10 
feet and on occasion had used it himself. When working on the powered 
lift the welder would weld a piece of angle iron from the platform, 
which was up against the work, to the area being worked on (Tr. 1-377) 
to provide a temporary guard. 

On previous occasions Mr. Rafferty had brought the issue of 
scaffold railings to management's attention (Tr. 1-379, Ex. C-16, 23) 
and on one occasion a grievance was filed respecting employees working 
on the top of a stator frame. He described the violation referred to 
In Ex. C-16 as a molten steel pouring operation where slag rolls off 
the back of a furnace and employees work around a floor hole without 
railings to prevent them falling into the hole through which the 
molten steel flows (Tr. 1-483). 

Mr. Gary Klngslar.d, an employee of Respondent, testified that 

he was a horizontal radial drill press operator who worked on top 

of stator frames [as Illustrated In Ex. C-13] as they came through 

the shop on an assembly line. He stated they varied in length from 

19 to 38 feet and were about 15 feet in diameter. The frame sits on 

/ 

blocks so that the top, being worked on, is la-18 feet above the 
floor. A single stator frame may remain in the work area for up to 
200 drilling hours. Occasionally It is repositioned oy rolling and 
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other employees perform a variety of jobs on it. There is no flat 
surface to work on and underfoot Is a lot of oil from the drill and 
cooling and tapping oils. On occasion he had complained to management 
about this and was permitted to wash the frame down to remove the 
oil. Sometimes, on request, he is provided a light, portable, aluminum 
scaffold butted up against the frame but only reaching half way up to 
his work area. Since the Inspection a rope is provided as a means 
of quick escape. 

Mr. Bernard testified that Respondent had been previously cited 
for a violation of this same standard (Ex. C-l, 4). While conducting 
the inspection, Mr. Rafferty called his attention to the employee 
working on the stator frame. Mr. Bernard climbed the drill press 
ladder and measured the top of the frame as being 14 feet above the 
floor. He did not see any scaffolding or railing around the stator 
frame and the employee was not wearing a life line, safety belt or 
other means of personal protection. 

He determined that a fall from the stator frame would result In 
serious physical harm or death and that che employee so exposed was 
plainly visible to management officials. A fall from either of the 
platforms in Bay K-8 or the work platform in Bay K-ll would produce the 
same serious consequence. He determined that the alleged violation 
of this standard was willful because Respondent had been cited for a 
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similar violation about March 12, 1973, and also or. December 2, 1971, 

(Tr. 1-621, Exhibits C-l, 4). Further he knew that the Union and 
r spondent had discussed the same subject on occasions. 

The penalty was arrived at by taking the unadjusted penalty of 
$1,000, without allowing any credit for good faith, history or size, and 
multiplying this by a factor of 5. The multiplier represented the 
consensus view of the Secretary's committee (Tr. 1-630). Immediate 
abatement was ordered because of the previous citations Respondent had 
received and the resources at its command. 

Mr. Leland Weller, superintendent of Respondent's Building 273, 
testified the scaffolding in use on the day of inspection had angle-iron 
top and mid-rails on three sides and an •’qle-iron top and chain mid-rail 
on the fourth (front) side. He equated the angle Iron with a 2 x 4. 

Eye bolts were welded into the uprights so that the chain could be 
snapped to the bolt (Tr. 2-44). A chain is used for ease of entry from 
a ladder onto the scaffold work space. 

He described the powered work platform In Bay K-ll as being a 
special application, 4x6 foot platform with a fixed back and removable 
posts on the sides to which chain was hooked to form the top and mid-rail 
The wor.< or front side of the platform had a telescoping arrangement to 
permit the platform to be moved in against the work and this side was 
unguarded. The employees were instructed to use the rails. This plat¬ 
form was used about once a month. None of these scaffolds were affixed 
to the building. 




306a 

Administrative Law Judge’s Decision and Order 
Kr. G1del testified that the standard here under consideration was 
derived from ANSI A12.i-1967 v hich pertained to real estate and had 
nothing to do with stater frames or work products. Any attempt to 
enlarge the applicability of the standard meant it was no longer a 
consensus standard which the Secretary was authorized to adopt. However, 
on cross-examination he conceded that this was his interpretation and 
ANSI A12.1-1967 did not contain the words real estate. 

Findings of Fact 

1. Respondent is one of the largest manufacturers in the United States. 

2. It employs thousands of employees at its Schenectady, N.Y. plant 
where many types of manufacturing occur. The plant site Is not under 
the administrative control of any centralized authority but Is controlled 
by several segments of the Corporation from its corporate headquarters. 
Purely local matters such as plant maintenance are centralized locally. 

3. The inspection of March 1973 was limited to Buildings 52 and 273 
where turbine generators are manufactured (Tr. 1-268). 

4. Stator frames are large component parts of turbine generators that 
move through the plant on a wheeled frame with the capacity to be rotated 
to permit work to take place on all sides. The cited stator frame 

was in a horizontal position and In this position it was 15 feet 3 inches 
above the floor (Tr. 1-46). Two employees were welding on top of the 
frame (Tr. 1-46) and they were not wearing any safety device and there 
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was no other protective device around the workplace. (Tr. 1-48). Abate¬ 


ment was directed to be accomplished immediately and the workmen now 
wear safety belts tied off. 

5. Weldevators are moveable elevators with working surfaces that rise 
to differing heights and the cited unit had a capacity of 31 feet. 

Its base was "T" shaped with the top of the "T" being a steel beam 
11 feet 5 inches with leveling or stabilizing jacks at its ends and 
the body of the "T" consisted of a frame about 5 feet 2 inches square. 

It weighed in excess of 1 and 1/2 tons. Immediate abatement was ordered. 

6. The unit was not guyed or braced and achieved its stability by 
virtue of its gross weight and base dimensions with stabilizing screw 
jacks. 

7. The unit may be upset by being struck high up by moving overhead 
equipment. 

8. Respondent had 4 fixed, metal ladders measuring from 24 feet 

4 inches to 35 feet 6 inches which were straight, uncaged and uninterrupted. 
One of them had an offset platform. There were no ladder safety devices 
in use. Abatement was directed in less than 2 weeks. 

9. Respondent had unguarded high speed portable grinders with grinder 
faces in excess of 2 inches. It also had a sufficient number of guarded 
grinders to equip the employees on each shift. On the day of Inspection 
two employees were using grinders without guards. Immediate abatement 
was ordered. 



O 
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10. Chipping hammers used in Respondent's buildings 52 and 273 were 
not equipped with tool retainers. Immediate abatement was ordered. 

11. Respondent was aware of the factual situations set forth in 
Findings No. 4 thru 10. 

12. Each of the described situations may produce serious injury. 

13. The maximum penalty of $1,000 was recommended for each of these 

1 terns. 

14. An arc welding machine in building 52 had an uninsulated connection 
which created a minor shock hazard. 

15. In Building 52 there was a fixed metal ladder with a foot obstruction 

2 inches behind a rung at the 17 foot level. 

16. in Building 52 there was a fixed metal ladder which had been bent 
to one side. The distortion was minimal, involving the bottom two 
rungs without evidence of weakening or instability. 

17. There was a metal 55 gallon drum containing an unidentified liquid, 
rags and paper near the "shot blast" machine in Building 52. 

18. There were no aisle markings in Bay C, Building 52, which was used 
for palletized storage of material by mechanical equipment. 

19. Respondent had 2 large industrial machines which had metal ladders 
affixed to them and said ladders had rungs 12 inches wide. 

20. Two of Respondent's employees were breaking up concrete with pneumatic 
hammers in a building where protective eye glasses were required and at 
the time of inspection they were not wearing any protective eye glasses. 
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21. There were welding leads and compressed air hoses on the floor in 
Bay A-7, Building 52. This was a work area and there were no aisles 
going through the area where the leads and hoses were scattered. 

22. A hand held fire extinguisher in Bay B-19 of Building 52 had an 
air hose draped over it. 

23. Employees in the vicinity of welding in Bays A & B, Building 52 
were not protected against welding rays by welding screens or appropriate 
goggles. 

24. In Bay H-17, Building 273, an employee was working 14 feet above 
the floor, on top of a work product, without any form of protection 
against falling. 

25. In Bay K-8, Building 273, there were two scaffolds where the 
chain mid-rail was not correctly positioned. Welders were using these 
scaffolds. 

26. In Bay K-11, Building 273, there was an unused elevator work 
platform without any guard of any type although its design permitted 
removeable posts at the corners. No one was using this platform on 
the day of inspection. 

Discussion 

Before considering the individual standards charged to have been 
violated there are several general areas that it is pertinent to con¬ 
sider. 

After having moved at the beginning of the trial to withdraw its 
charge that a manually propelled scaffold was in violation of 29 CFR 


r 
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1910.29(a)(3)(i), to which the Union objected, the Secretary, midway 
through the trial, moved to withdraw Its original motion to withdraw 
and substitute therefore a motion to amend the charge to a violation of 
Section 5(a)(1) of the Act. The first problem arose with the Union's 
objection to the Secretary withdrawing a citation. During the Union's 
cross-examination of Mr. Nead, the Union was permitted, over the 
objection of the Secretary, to elicit the facts surrounding the • 
citation under 29 CFR 1910.29(a)(3)(1). 

The Act provides that the Secretary or his authorized representative 

shall Issue a citation to the employer and that the rules of procedure 

of the Review Commission shall provide affected employees or representatives 

of affected employees an opportunity to participate as parties to 

2 / 

hearings authorized under Section 10(c) of the Act.- The rules of 
the Commission provide that affected employees may elect to participate 
as parties at any time before the commencement of the hearing before 
the Judge. 

Thus It Is clear from the provisions of tne Act that only the 
Secretary may initiate a citation alleging a violation of the Act. 

There is no delegation of this authority to any other party or agency. 


Section 9(a). 
^ 29 CFR 2200.20. 
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However, once a citation Is Issued, may the Secretary unilaterally 

withdraw It? In Secretary of Labor v. Gurney Industries, Inc , OSHRC 

Docket No. 722, the Review Commission held that "To deprive any party 

of a hearing on a justiciable Issue properly raised is to deny fair 

and due process to that party." The Union was a party to the hearing 

in this case and the Secretary's citation properly raised a justiciable 

issue. If the Secretary elects not to go forward with the proof as to 

any part of a citation any other party may elect to establish by exhibits 

3a/ 

or examination of witnesses such part of the citation.— Thus, where 
the Secretary moves to withdraw a citation, and there Is reasonable objec¬ 
tion by an affected employee or authorized employee representative, the 
motion must be denied. 

The question of the right to amend a citation was considered by 

the undersigned In Secretary of Labor v. Reserve Roofing and Sheet 

Metal, Inc. , OSHRC Docket No. 1796 wherein It was observed that 

"...the Review Commission will permit ary amendment In the 
Complaint that is designed to correct typographical or 
ministerial errors or clarify a Citation without changing 
the basic factual allegations thereof provided in all Instances 
that the Respondent Is not mislead [sic] or prejudiced thereby. 

Thus as to the proposed amendment of the citation respecting the 

55 gallon drum from 29 CFR 1910.106(d)(2)(1) to 29 CFR 1910.106(e)(9)(111), 

such an amendment was in the nature of clarification and did not change 

the basic factual allegation. Further such amendment did not prejudice 

/ 

_ 

Textile Workers Union of America, AFL-CIO Petitioner v. National 
Labor Relations Board, Respondent, 294 F.2d 738; Marine Engineers' 
Beneficial Association No. 13 v. National Labor Relations Board, 

202 F.2d 546. 
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Respondent's position. However, with respect to the move by both the 
Secretary and the Union to amend Item number 3 of the citation for 
serious violation from 29 CFR 1910.29(a)(3)(1) to a General Duty 
violation under Section 5(a)(1) of the Act, for serious violation, 
the same may not be said. Respondent's defense of the standard charged 
was ready at the time of trial and was based on the position that the 
scaffold cited was not mobile. Violations of Section 5(a)(1) imply a 
recognized hazard within the meaning of the Act, i.e., a hazard known 
generally throughout the industry. It is obvious that the defense to 
a 5(a)(1) charge is different from the defense to a specific standard. 
While this issue may well be mooted by the Secretary's belated move 
In his reply brief to have this item of the citation dismissed for 
failure to carry his burden of proof it is felt necessary and proper 
to comment on such a proposed amendment, "he rules of the Review 
Commission provide that the Secretary may amend the citation or 
proposed penalty by setting forth in the complaint the reasons for 
amendment and state with particularity the change sought.Since 
the Secretary's proposed amendment came during the trial it is not 
covered by a specific Review Commission rule and thus the Federal 
Rules of Civil Procedure apply.—^ 
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Under the Federal Rules of Civil Procedure the granting or 
denying of an application to amend Is within the discretion of the 
trial judge, whose ruling will not be disturbed on appeal [or administra¬ 
tive review] unless there has been an abuse of discretion^ and leave 
to amend should be freely given. Only when there is some good reason 
therefor should a court refuse to permit an amendment to a complaint.^ 
The fact that the Secretary's move to amend is late in coming or may 
be motivated by counsel's afterthought as to the best theory upon 

which to proceed is not, in this instance, sufficient reason to deny 
8 / 

tne amendment. The only issue is, has Respondent been substantially 
prejudiced by the Secretary's move to amend the specific standard to a 
violation of Section 5(a)(1). 

Respondent's counsel avers that he would be put to a disadvantage 
In that he had proceeded with his defense to a specific standard on 
the basis that there was no standard applicable. Further he could 
proceed with counter proof that this scaffold meets proposed revised 
standards respecting a "moment tipping calculation" but he was uncertain 
if any employer could discern what a 5(a)(1) situation was in this 
Instance. There was no offer to establish specific instances of 

6 / 

Wltmayer et ux . v. United States , 118 F 2 qqq 
7/ 

Green et al v. Wolf Corp. , 50 F.R.D. 220. 

8 / 

Green v. Wolf Corp. , supra; Wright and Miller, Federal Practice and 
Procedure, Section 1943 and cases cited at footnote #86. 
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serious prejudlc that a delay In the hearing would not cure any 
element of surprise or due process defect^, or the unavailability 
of evidence or witnesses. Thus Respondent Is not shown to have been 
prejudiced. [This should not be confused with Respondent's prehearing 
request for postponement of hearing In order to adequately prepare 
Its defense]. 

11/ 

In a recent Review Commission decision it was held that even 
though Respondent had been cited for a Section 5(a)(1) violation, if 
the evidence presented, established a violation of Section 5(a)(2), 
l.e., a specific standard promulgated thereunder, the citation would 
be considered amended to conform to the proof. However 3 days Uteris 
the majority members of the Review Commission affirmed a decision by 
Judge Orlnger, holding, in part, that where a citation of a violation 
of a specific standard under Section 5(a)(2) of the Act failed he would 
not determine whether there had been a violation of Section 5(a)(1) 
of the Act since that question was not before him. Commissioner 
Cleary dissented, citing authorities and Rule 15(b) of the Federal 


9/ 2 

ueakyne v. Commission of Lewes , 416 F 290. 

10/ 2 

Watson v. Cannon Shoe Co. , 165 F 31 

US 

Secretary of Laoor v. Brisk Waterproofing Co., Inc. , OSHRC Docket 
No. 1046. 

12 / 

Secretary of Labor v. B. Heckerman Iron Work, Inc., OSHRC Docket 
No. TTTT 
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Rules of Civil Procedure urging great liberality In permitting amendments 

to pleadings ;nd resting on Secretary of Labor v. Brisk Waterproofing 

Co., Inc. , supra. He concluded: 

"I believe It equally proper to amend a complaint In which 
a Section 5(a)(2) violation Is alleged so as to allege a 
violation of Section 5(a)(1)..." 

While the foregoing Is persuasive of the opinion In the Review Commission, 
they are not exactly analogous situations to the instant case. Here 
we have a proposed amendment on the record. The purpose of the Act 
cannot be served by permitting the actions of the Secretary's agents to 
defeat the achievement of safe and healthful working conditions. So 
long as the Respondent is on notice of the charge, permitted adequate 
time to cure suprlse and prepare its defense and the amendment flows 
from the same factual situation the Judge may grant a motion to amend 
at any stage of the proceeding or on his own Initiative amend to 
conform to the evidence pursuant to Rule 15 of the Federal Rules of 
Civil Procedure within the limitations previously expressed. 

The authority, among the parties, to Initiate an amendment to 
the pleadings is vested solely In the Secretary respecting the 
citation and complaint and in the Respondent respecting the notice of 
contest and answer. While the Union Is a party In all respects It 
may not on its own motion move to amend the pleadings. This position 
is not Inconsistent with my earlier determination that the Union 
may assume the Secretary's burden of proof with respect to an item 
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of the citation and go forward with evidence at the hearing to 
establish such violation, already cited by the Secretary. To thus 
take over and direct the Solicitor of Labor's efforts as the Sec¬ 
retary's representative would be a divestiture of the right granted 
the Solicitor by Commission Rule 22(b) [29 CFR 2200.22] to control 
all matters respecting the interest of the Secretary. 

The specific violations will be discussed in the order in which 
they were presented In the evidence beginning on page 11. 

The only issue to be resolved respecting the alleged violation 
of 29 CFR 1910.252(e)(1)(i) is whether the area on top of the stator 
frame may be considered a platform or scaffold within the meaning of 
the standard. I am unaware of any other case that has come before 
this Commission where this particular standard has been involved. 

Mr. Gidel 1 testified that the cited standard, w ich stemmed from 
ANSI Z-49.1 1967, Safety In Welding and Cutting, did not cover the 
factual situation involved here. There was argument by the Union 
that the stator frame workplace is one contemplated by the Act. 

Certainly there can be no argument with the position that a man working 
on top of a stator frame is covered under the Act. However that is 
not the issue here. The Issue is as previously stated. The words of 
the standard must be interpreted In the light of their specialized 
meaning to the special group they affect but also they must be considered 
in their everyday sense. There is no credible evidence before me nor 
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any common understanding that the surface of a work piece, some 
distance above the floor, may be construed as a platform, scaffold or 
runway. For this reason I find the standard at 29 CFR 1910.252(e)(1)(1) 
not applicable to the factual situation Involved here. 

However, having reached the conclusions that the Judge may, on 
his own motion, conform the pleadings to the proof and that there Is 
no specific standard which covers this factual situation, should I 
amend this citation to one of a violation of Section 5(a)(1) of the 
Act rather than 5(a)(2). In a recent decision^/, j udge Orlnoer held 
that the Secretary's reliance upon specific standards in lieu of Section 
5(a)(1) of the Act was fatal to his case despite the fact that the 
record evidence was such that it may well have resulted In a proven 
violation of Section 5(a)(1) of the Act. This case was directed for 
review by Commissioner Cleary and the Issues included the question 
of whether the record would sustain a finding by the Commission that 
Respondent violated Section 5(a)(1) of the Act and then amend the 
pleadings under Rule 15(b) of the Federal Rules of Civil Procedure, 
assuming the Judge did not err In holding there was no violation of 
the specific standard. In the Instant case I think an amendment by 
me would be Improper. The Review Commission may, on its own initiative, 

w ~ ~ 

OSHRC Docket 


Secretary of Labor v. Granlte-Seabro Core 
No. 923. -— 1 
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amend the pleadings to conform to the proof as I specified In Secretary 
of Labor v. Reserve Roofing and Sheet Metal, Inc., supra but to take 
over the function of the Secretary and change his legal basis for 
proceeding would mean an abandonment of the Review Commission's 
adjudicatory role and the adoption of the role of a regulatory agency.-^ 
If the Secretary had sought such an amendment and Respondent had been 
granted due process I would have granted the motion. Absent such a 
request I will not amend the pleadings at this stage. 

In light of the testimony presented by Respondent, regarding 
Item number 2 of Citation for Serious V1olat1».is, which was not 
controverted by any of the Secretary's witnesses, an unguyed or unbraced 
Weldevator Is not recognized In heavy Industry as a hazard. In fact, 

I question If this elevator type of equipment constitutes a hazard 
at any time. The only testimony regarding an accident was an Instance 
In Respondent's plant where a crane moving through the plant struck 
a Weldevator. In his brief the Secretary conceded It had riot sustained 
the 5(a)(1) burden of proof and moved the dismissal of this citation. 

With this I concur. 

The alleged violation of 29 CFR 1910.27(d)(2) involved 4 Instances 
of fixed metal ladders. Respecting paragraph 1 of that Item the evidence 
establishes that the section of the standard requiring ladder sections 


14 / 


Secretary of Labor v. Wetmore and Parman, Inc., OSHRC Docket No. 
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to be offset was not complied with. I feel that the standard Is poorly 
drawn [and not Improved In the proposed revision thereof] and as 
pointed out In Respondent's brief there Is an apparent conflict bptween 
subsections (d)(1)(H) and (d)(2). However the appare r t conflict 
does not render (d)(2) vague. While the standard is not specific that 
ladder sections end at a landing platform, the only logical conclusion 
to draw from the standard Is that there must be sections to offset If 
a platform Is required and a ladder section beginning at a landing 
platform must be offset from that below. 

Paragraphs 2 and 3 of this Item, pertaining to ladders 24 feet 
4 Inches, 35 feet 6 inches and 25 feet 11 inches respectively, alleged 
the ladders had no cage, landing platform well or ladder safety device 
and the evidence so established. 

The ladders In question were utilized by a very small group of 

Respondent's employees and the probability of accident was remote. 

However Injury due to falling from any of them would invariably be 

serious. Ladder violations may be considered to be an extensive 

problem (4 of 4 observed were cited). Certainly Respondent was on 

notice that this was a problem as reflected by the testimony of 

Mr. Rafferty. Considering Respondent's size, the gravity of the 

violation, Its history under the Act and Its good faith It Is determined 

that the maximum penalty Is appropriate. Considering the number of 

/ 

ladders In Respondent': plant the abatement date set Is unrealistic. 
Abatement of all ladder violations under uils standard should be 
accomplished by January 1, 1974. 
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With respect to Item 4 of the Citation for Serious Violations 
there Is no olspute that two employees were using unguarded grinders 
on the day in question. While Respondent may consider this an Isolated 
occurrence, the fact that it Is conceded that not all grinders In use 
were guarded put Respondent on notice that it did have a hazard present 
and It had not effectively prevented this violation from occurring. 

If all unguarded tools were out of service until guarded and an employee 
had removed the guard for his own purpose I would look at the violation 
differently. While Respondent testified that only guarded tools were 
In use this testimony was hardly credible. Such was not the case here. 
Respondent had unguarded wheels in its Inventory and knew that they 
were available for use. Respondent's argument that this tool is not 
the type of machine embraced by the standard does not stand scrutiny. 

The "machines" Involved in the standard In issue are those using portabl 
abrasive wheels. Obviously the machines in this instance are portable 
hand held grinding wheels. 

Is this a serious violation of high gravity? Certainly the 
shattering of an unguarded wheel is always possible and when this 
occurs there is a substantial possibility that serious physical harm 
may flow from it. It is shown from the record that the employee 
using the unguarded grinding tool was wearing protective goggles and 
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the wheel was of the bonded type decreasing the cnarce of It shattering. 
Considering the number of employees engaged in grinding operations on 
each shift and the number of grinders guarded, the incidence of 
exposure is low. Accordingly I conclude this violation is of a 
low gravity. Thus a penalty of $250.00 Is more appropriate than 
$ 1 , 000 . 00 . 

With respect of Item 6 of the Citation for Serious Violation there 

is no argument that Respondent was in violation of the standard requiring 

retainers on pneumatic powered hand tools. Respondent may argue that 

the requirement of a retainer is conditioned upon the pneumatic holder 

ejecting the tool while being utilized for the purpose for which it 

was Intended. However the standard simply requires a retainer If the 

tool may be ejected. The testimony presented does not establish great 

11kl1 hood of tools being ejected while being utilized as designed but 

the demonstration shows that under optimum demonstration conditions 

the tool may be ejected. Admittedly the CO's did not see this occur 

under work conditions but I consider this type of violation a static 

15 / 

violation as discussed in an earlier decision— and the violation 
exists by virtue of the physical characteristics of the item in 
violation. 

_ 

Secretary of Labo r v. Armor Elevator Co. , OSHRC Docket No. 2007. 
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Although as demonstrated the ejected chisel was capable of 
inflicting serious physical harm the designation of a violation as 
Serious is based on its potential for Injury under working conditions. 

The testimony that under working conditions tools would rarely eject 
from their holder and even If It happened the tool would only "dribble" 
out Is both credible and persuasive. It Is n\y decision that at most this 
Is a De Minimis violation. 

With respect to the other than Serious Violations, Item No. 1 
thereof pertained to an exposed welding conductor. There Is no conflict 
In the evidence that while properly connected, the connection was not 
properly Insulated. There does seem to be some confusion regarding 
the cables by virtue of the designation of one of them as the ground 
cable. Mr. Rafferty clarified that point. There is a ground wire which 
grounds the welding machine. This was not involved in the citation. 

The welding is done through electricity flowing out one cable (electrode) 
to the weld point where it meets resistance, makes the weld and returns 
to the welding machine through the other cable that Is grounded to 
the work. This was the cable that was the subject of the citation. 

The testimony was that, under the proper circumstances, a shock would 
be received by anyone touching the uninsulated connection. Thus 
the violation exists. The nonassessment of a penalty Is appropriate. 

Item No. 2 of the citation pertained to lack of foot clearance 
behind the rung of a fixed metal ladder. The testimony established 
that there was an obstruction behind the ladder rung which prevented 
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the safe positioning of a foot on that rung. Respondent made no 
effort to show a variance request for this violation. The standard 
exists to be complied with and Respondent's course of action Is not 
to Ignore it. I agree with the position of the Union that the evidence 
clearly establishes that this is a serious violation and In accord 
with my earlier discussion I am amending the pleadings to so charge 
and find. I do not consider the amending of a citation to Increase 
the penalty or change the category thereof to be assuming a regulatory 
role but rather consider that role restricted to amendments that 
go to save a defective citation. In reaching this decision I am not 
unmindful of the Review Commission decision in Secretary v. Wetmore 
_ Pdrman, OSHRC Docket No. 221 (January 22, 1973) and affirmed In 
Secretary v. Dundas Pallet Company . OSHRC Docket No. 266 (February 14, 
1973). In the latter case the Commission, on Its own motion, raised 
the Issue of whether the non-serlous violation alleged met the test 
of a serious violation and determined that under Wetmore & Parman , supra 
It was ... without authority, absent the consent of the Secretary, 
to find a violation of a degree higher than that charged by the 
Secretary." In Wetmore & Parman , supra, the Commission concluded: 

...the commission is without authority to find an employer 
In willful violation of the Act's requirements when the 
Secretary has not charged the employer with such violation, 
and the Issue Is not tried by the parties ." (underscoring 
supplied). 
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In Its reasoning the Commission pointed out at page 5 of its opinion 
that the Secretary had not consented to the amendment and for reasons 
listed believed It was without authority, absent the consent of the 
Secretary, to find a violation of a degree higher than that charged by 
the Secretary. It is patent from the foregoing that the cited and 
Instant cases are distinguishable. The cited cases pertain to 
untried issues to which the Secretary had not consented. This Is 
a far cry from the requirement for due process that I have referred 
to. In the Instant case the Union consistently advanced the 
position, both before and during hearing, that the citation should be 
amended to reflect more serious citations than the Secretary had 
alleged and the facts respecting a serious violation were fully 
presented in open hearing. This Commission cannot present two 
faces to those who would seek to establish precedential value to 
Its decisions by conforming citations to proof to correct ministerial 
or typographical errors or otherwise clarify a citation and refuse 
to do so where an issue was fully litigated without a denial of 
due process merely because it seeks to follow the traditional role 
of a court. The Review Commission Is not a traditional court and 
enjoys that liberality in its proceedings that Congress desires 
administrative tribunals to have. However relatively few employees 
are exposed to this single ladder at the 17 foot rung and the incidence 
of exposure Is low. The proposed penalty of $100.00 is appropriate. 
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Item No. 3 of this citation pertained to the stability of a bent 
ladder. The applicable standard requires ladders to be maintained in 
a safe condition. Safe meant different things to different people. 

To one CO It meant stable, to another It meant solid rungs and to 
the Union Safety Director It meant no fear of falling from missing a 
rung. The testimony was that the ladder seemed stable to grip, 
the rungs appeared to be solid. The evidence presented, Including the 
picture of the ladder In question, does not support a determination 
that this Is an unsafe ladder. The Secretary has failed to sustain 
his burden of proof. 

Item No. 4 of this citation was amended to charge a violation of 
29 CFR 1910.106(e)(9)(111). This Is a subsection pertaining to 
flammable and combustible liquids. The term in the standard referring 
to "Combustible waste material and residues..." refers to flammable and 
combustible liquid waste material and residues. Thus the only question 
before me Is whether the liquid in the 55 gallon drum was combustible 
or flammable. The CO's did not test the liquid and determined it was 
combustible on the basis of what employees In the area said. Accordingly 
It is determined that the Secretary failed to meet its burden of proof 
that the drum In question contained a flammable or combustible liquid. 

i§r 

Secretary o* Labor v. Cole, Division of Litton Industries . 

OSHRC Docket No. 863 and cases cl tea therein. 
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Item No. 5 pertained to aisle markings. Mr. Mead Indicated he 
initiated this allegation of a violation because there were no aisle 
markings at all in this room and "...because Individuals go In there 
and work, and the Federal Register says you will have permanent aisles 
and passageways in all places of storage or business." Mr. Bernard 
testified that If powered Industrial trucks are used there must be marked 
aisles. However the standard cited only requires markings for per¬ 
manent aisles. During the Government's cross examination of Respondent's 
Building 52 Superintendent the following exchange took place: 

"Q. The standard cited, 176(a) states that 
'Aisles and passageways shall be kept clear 
and In good repair, with no obstruction 
across or In aisles that could create a 
hazard. Permanent aisles and passageways 
shall be appropriately marked.' 

With respect to obstruction In the aisles, did 
you observe any at the time? 

A. There weren't any aisles marked In that 
room at that time. 

Q. So naturally the permanent aisles and 
passageways are not appropriately marked? 

Mr. Cummings: Objection. I don't think 
that It has been determined that there are 
any permanent aisles." 

This is the crux of the issue. There was no testimony presented by 
the Secretary that there were any permanent aisles in the storage room. 
The testimony was directed to the fact .that there was no pattern or order 
to the palletized loads in the room. However It was not established 
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that there was a requirement for aisles. Respondent had presented 
evidence that this was a temporary storage situation at best, being 
utilized during alterations. The violation Is not established. 

The final Item of this citation Involved the width of rungs on a 
fixed metal ladder attached to a large machine. The facts are not in 
dispute. A review of the standards discloses that portable single 
wooden ladders should have 14" rungs at 30 feet, extension wooden 
ladders 14-1/2 Inch rungs up to 28 feet and 16 inches up to 40 feet, 
portable metal ladders require a minimum rung of 12 inches and fixed 
metal ladders were required to have 16 Inch rungs. 

No logical explanation was advanced for nor am I aware of the 
reason for the difference between portable and fixed metal ladders. 

The testimony regarding an employee fall and the safety that an additional 
4 Inches of rung might have afforded is not credible. The only require¬ 
ment that makes a safety sense is that there be room for both feet. 

If 12 Inches Is safe on portable ladders It is just as safe on a fixed 
ladder. Accordingly I hold that compliance with 29 CFR 1910.27 
(b)0)(i11) is not necessary or appropriate to provide a safe or 
healthful employment and place of employment as required of standards 
by Section 3(8) of the Act.— / 


11/ 


The Secretary published in the Federal Register September 6, 1973, 
c 1; R * ]'? a P r ?P° sed revision of 29 CFR 1910 Includlnq a revised 
Section 1910.27c(a)(3) that the minimum clear length of rungs [for 
fixed metal ladders] shall be 12 inches. a 1 
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The next citation also requires a general d.scusslon prior to 
considering the specific standard. This is so because Respondent Is 
charged with a repeated violation which raises the issue of whether 
Respondent Is a single entity nationwide as contended by the Union; 
at Its geographical location In Schenectady, New York as contended 
by the Secretary or within its separate Divisions within the Schenectady 
plant as contended by Respondent, for the purpose of determining If 
a violation Is repeated. For an answer to this question we must look 
to the Act and Code of Federal Regulations, the legislative history 
being silent on this point. In the Act sections 2(b)(1), 4(a), 5(a)(1), 
8(a)(e), (g)(2) and 13(a) make reference to "places of employment,'' 

"a workplace," "a place of employment," and "any factory, plant, estab¬ 
lishment, construction site, or other area, workplace or environment 
where work Is performed." 29 CFR 1903.2(a) and (b), 1904.2 and 1904.12(g)(1) 
refer to "each establishment" and define an establishment as: 

"...a single physical location where business 
Is conducted or where services or Industrial 
operations are performed...Where distinctly 
separate activities are performed at a single 
physical location...each activity shall be 
treated as a separate physical establishment." 

In Appendix A to 29 CFR 1904 It Is provided that: 

"Every employer Is required to prepare a 
surmary of the occupational injury and illness 
experience of the employees in each of his 
establishments." 


4 
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Thus It Is readily apparent that it was not contemplated that 
a legal entity should be treated as one employer, for all purposes of 
the Act, nationwide. To the contrary It Is clear that one employer 
may have more than one establishment for the purpose of the Act. A 
practical approach to the question supports the position of the Secretary 
that like activities in one geographical location are one establishment. 
Thus all Respondent's activities considered by It to be Its Schenectady 
industrial plant with cross utilization of personnel, whether on the 
same, contiguous or separated parcels of land, are considered a single 
establishment. It does not matter that they are broken down for corporate 
purposes Into separate divisions with a certain amount of autonomy and 
report directly from industrial division to a nigher corporate level 
In another city. To thus fragmentize the workplace would permit employers 
to contrive artificial work units to defeat the long range purposes of 
the Act. The determination must be based on the facts shown, which In 
this case show that from a safety point of view Respondent's Schenectady 
industrial operation is a single establishment. 

This Is not to imply that Respondent does not have a valid position 
for its argument based on the regulatory proviso dealing with "separate 
activities...at a single physical location." However this does not 
apply to the same employer but rather covers the situation where several 
employers are supplied from a single source or work on the same workplace. 
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As to the specific violation alleged, the credible evidence establishes 
that there was noncompliance with the standard regarding protective 
eye glasses. The testimony of one of the employee's involved that he 
may have removed his glasses momentarily to talk to the CO Is hardly 
credible. All members of the inspection party testified to the contrary. 
Respondent had previously been cited for an almost identical situation 
Involving a chipping hammer. Since the same standard involving an 
almost Identical factual situation was involved In the two violations 
there can be no question but that they are repeated. However in the 
earlier Instance In December 1971 the violation was considered other 
than serious while in this instance it was considered serious because 
of the possibility of being struck In the eye by flying concrete. In 
computing the appropriateness of the penalty Respondent's size, history 
and good faith were not considered to warrant any reduction of the 
penalty. There can be no disagreement the Respondent's size precludes 
It receiving any penalty adjustment based thereon. However Respondent's 
history under the Act and good faith cannot be measured In the vacuum 
of pure mathematics, l.e., prior violations automatically mean a 
poor history and disagreement or poor communications between the 
employer and employees mean a lack of good faith. In evaluating 
the Respondent's history we must consider the scope of Its plant 
and activities at Its Schenectady Industrial site and In considering 
Its good faith we must consider its overall safety program. Thus 
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we have an establishment where full time first aid facilities are 
present, there are employees who devote their full time to Industrial 
safety and, with respect to the particular violation, the COs and 
the Union Safety Director considered Respondent's protective glasses 
program to be a good one. I also may not lose sight of the fact 
that although this does not come under the heading of an Isolated 
occurrence as defined In a recent decision by Judge Burroughs and 
approved by the Review Commission August 13, 1973^It Is due 
In major part to employee lapse. The fact that the Union may have 
previously called this to the attention of Respondent is not a factor 
to be considered In determining the repeated status of the violation. 
Repeated refers only to Items previously cited by the C ecretary of 
Labor under this Act, that Is, under the same standard and the same 
factual situation. Accordingly I find a penalty of $100.00 to be 
more appropriate. 

The next citation pertained to repeated nonserious violations. 

Item No. 1 Involved an alleged tripping hazard. The citation and 

the testimony pertain to hoses In a work area. The standard at 29 CFR 

1910.252(e)(1)(H) requires that: 

"Welders shall place welding cable and other 
equipment so that It is clear of passageways, 
ladders and stairways." 

This Is clear recognition that there is a different degree of care 
required to protect fellow employees walking in designated passageways 

iiT 

Secretary of L abor v. The Verne-Woodrow Co.. OSHRC Docket 
No. 1607. -- 
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from those working In familiar surroundings and that welders of necessity 

19/ 

must have their welding leads strung out to some degree.— The 
testimony was that It Is customary to take down enough lead to reach 
to the furthermost point of work and come back to the point requiring 
a weld, nearest to the outlet. The testimony and exhibits do not 
show that the hoses here cited were not kept in a clean, orderly and 
sanitary manner. At best this standard Is subjective and Its violation 
Is virtually solely In the eye of the beholder. While there Is argument 
that Respondent has left welding leads strewn around in the past the 
Initial question I have is whether In the work situation depicted the 
leads were representative of a violation and I find they were not. 

Item No. 2 of the repeated nonserlous allegations pertains to 
a fire extinguisher that was not accessible. The citation is amended 
to conform the location of the extinguisher to that established by the 
proof. The testimony by all witnesses present during the Inspection was 
that Respondent's representative removed the draped hose In a matter 
of seconds and the extinguisher was then Immediately available. How¬ 
ever In the case of fire extinguishers the word immediately has a special 
meaning that does not contemplate any delay in removing the extinguisher 
for use. A fire extinguisher Is positioned for one purpose only and 

19/ 

See 29 CFR 1910.252(b)(4)(11^ wherein Is provided that: 

"...Colled welding cable snail be spread out before 
use to avoid serious overheating and damage to Insulation." 
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that purpose does not Include serving as a clothing hook or any other 
type of material hook or support. Immediate abatement of this violation 
was reasonable and proper and was accomplished by Respondent before the 
CO had an opportunity to photograph It In Its violative condition. 

A penalty of $100.00 Is considered appropriate. 

Item No. 3 pertained to welding protection for employees working 

nearby or walking In the aisle adjacent to the welding area. The 

fact of the violation is not disputed. While there was some testimony 

that safety glasses provided a measure of protection against welding 

rays, other testimony was that eye Injury had been sustained In the 

past even while wearing such glasses. In the preceding subsection(11) 

of the standard detailing the specifications for protectors It is 

provided that lenses shall bear some permanent distinctive marking 

20 / 

by which the source and shade may be readily identified. Thus 
I determine that safety glasses were not shown to meet the goggle require¬ 
ment for protection against welding glare. However again we are confronted 
with the situation where Respondent has supplied its employees with 
welding screens and Its employees failed to properly position them 
to protect co-workers not actually doing the welding. For the reasons 
previously stated I find an appropriate penalty to be $100.00. 



~ 25 CFR 1910.252(c)(2)(11)(h). 


i 






334a 

Administrative Law Judge’s Decision and Order 


The final citation to b considered pertains to a willful serious 

violation. The Review Commission has defined "willful" as conduct 

that Is "Intentional, knowing or voluntary as distinguished from 

accidental, and It may be characterized as conduct marked by careless 

, 21 / 

disregard." The Secretary's Instructions to his employees Is not 

22 / 

In disharmony with this decision. The violation alleged in Bay H-17 

raises the same question respecting the work surface as was raised 

with respect to Item No. 1 of the citation for series violation and 

falls for the same reason, i.e., the stator frame Is not a platform. 

The alleged violations in Bay K-8 are clear. Much time and 

discussion was spent over one side of a platform that had a chain 

arrangement as a mid-rail and little time on the fact that two nonwork 

sides had no mid-rail of any kind, including chain. However this 

leaves unresolved the issue of whether the described structure Is a 

platform or a scaffold. If the structure Is a platform It must have 

a standard railing or equivalent where the platform is 4 feet or more 
23/ ' 

above ground, whereas If the structure Is a scaffold, guardrails are 

required on open sides and ends of platforms more than 10 feet above 
24/ 

the ground.— 

H7 

Secretary of Labor v. Wetmore and Parman, Inc. , (January 17, 1973) 
supra. Secretary of Labor v. Intercounty Construction Corp., 
(January '29, T5T3)OSHRCTocket To". _ m- 

22 / 

Compliance Operations Manual, Chap. VIII, B.4.a. (1) and (2). 

23/ 

—' 29 CFR 1910.23(c)(1). 

24/ 

29 CFR 1910.28(a)(3). 
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Since the structure In Issue is more than 4 feet but less than 
10 f^et the standard applicable Is critical. We must thus look to the 
definition of terms applicable to the standards in question. 

"29 CFR 1910.21 Definitions 

(a) As used In §1*910.23...terms shall have the meaning's 
ascribed In this paragraph. 

* * * 

(4) Platform. A working space for persons, elevated 
above the surrounding floor or ground; such as a balcony 
or platform for the operation of machinery and equipment. 

★ * * 

(f) As used in §1910.28, unless the context requires 
otherwise, scaffolding terms shall have the meaning ascribed 
in this paragraph. 


* * ★ 

(27) Scaffold. Any temporary elevated platform and Its 
supporting structure used for supporting workmen or materials 
or both." 

As pointed out by Respondent, application of the principle of 
ejusden generis , to the Illustrations of what a platform Is, coupled 
with a reading of section (a) of the standard at 1910.21, leaves me 
with the Impression that this has reference to permanent type structures 
as distinguished from the obviously temporary nature of scaffolds. 

The structures used by Respondent vary In height and configuration 
depending on the particular workpiece they are built around or 
against. They are dismantled and rebuilt by a regular scaffold crew. 
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A review of some 20 cases Involving citations under the standard here 

in issue reveals that all but one Involved runways, loading platforms, 

storage areus, platforms in slaughtering plants or the top of an 

existing structure within the plant. 

The one exception is the case cited In support of the Secretary's 
25/ 

position —' where Judge Harris stated: 

"The definition of 'platform' conveys the meaning that a 
degree of permanence exists either in the method of con¬ 
struction thereof or the use to which it is put. This 
Is contrasted with the specific reference to temporary 
erection which appears in the definition of 'scaffold.' 

The former applies to work platforms in a plant which are 
an integral part of fabrication, processing, assembling 
and similar work functions while the latter refers to 
any temporary structure made necessary in repair, alter¬ 
ation, construction and similar work operations, the 
need for which ends when the repair, construction or 
alteration is completed. The mere fact that a platform 
which Is used as an integral part of production may be 
easily dismantled and re-assembled does not operate to 
render It 'temporary' within the meaning of 29 CFR 
1910.21(f)(27). The platforms in Respondent's main 
assembly plant were regularly used as an integral part 
of its production of modular homes... The use to which 
these elevated structures were put, renders them 
platforms within the meaning of 29 CFR 1910.28(a)(3) 
and Respondent's failure to provide them with guard¬ 
rails and toeboards was In violation of the standard 
at 29 CFR 1910.23(c)(1)." 

I do not find myself in disagreement with Judge Harris 
regarding permanent and temporary structures. The question Is 
how Is the structure used? Judge Harris found in his case that 


Secretary of Labor v. U.S. Homes, Inc., OSHRC Docket No. 367. 


25 / 
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although temporary in construction the structures were used 
permanently. In the instant case the structures were temporary 
In construction and temporary in use„ being dismantled after 
each workpiece had been completed and reerected for another 
workpiece. 

The final guardrail allegation pertains to a powered work 
platform In Bay K-ll. This elevator was not seen in operation 
by the CO. It had sockets for the purpose of erecting demountable 
guardrails (or equivalent) and although these were not located 
at the time of Inspection the credible testimony was that Respondent' 
Instruction to its employees was that the elevator was not to be 
used without rails. I am thus confronted with the situation I 
addressed In Secretary of Labor v. Armor Elevator Co., Inc, , supra, 
where the work situation is non-static in nature, l.e., it requires 
an affirmative act by the employee to create the violation. The 
unguarded powered work platform standing alone is insufficient to 
establish the violation. The Secretary has recognized this by 
providing in his Compliance Operations Manual—^ that "As a general 
rule working conditions that allegedly violate the OSHA safety 
and health standards ... shall be cited only when actually observed 
by a CSHO during the course of an Inspection..." This has added 
significance when we consider Section 9(a) of the Act providing: 


26 / 


Chapter 12, C. 1. (page X-5). 
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"No citation may be Issued under this section after 

the expiration of six months following the occurrence 

of any violation." (Underscoring supplied) 

Thus, the date of occurrence of a noncontinuing violation, such as 
the lack of guardrails, becomes Important in determining the limit 
on the Secretary's authority to cite. While there was testimony 
that this elevator had been operated in the past without guardrails, 
the COs did not see it so operated and the record does not establish 
a violation within the citable period. 

In concluding this decision I would be remiss If I did not note 
the cooperation of counsel for all parties In simplifying the issues 
both during the hearing proper and in their briefs, and thus being 
of immeasurable assistance to me in the preparation of this decision. 
I was favorably impressed by the knowledge of the Act and standards 
displayed by Mr. Rafferty and the enthusiasm with which he approaches 
safety and health In the workplace. 

Conclusions of L w 

1. Respondent was engaged In a business affecting interstate 
commerce. 

2. The Review Commission has jurisdiction over the cause of 
action. 

3. Only the Secretary of Labor may initiate a citation alleging 
a violation of the Act. 

4. Once a citation is Issued any party to the proceeding may 
present evidence In support of any part thereof. 







339a 

Administrative Law Judge's Decision and Order 

5. The citation may be amended at any stage or the proceeding 
prior to the decision If the ,<espondent Is afforded due process. 

6. Respondent was not in violation of 29 CFR 1910.252(e)(1)(1) 
and thus has not violated Section 5(a)(2) of the Act. 

7. The Weldevator cited as a violation of 29 CFR 1910.29(a)(3)(1) 
under Section 5(a)(2) of the Act [proposed to be amended to a violation 
of Section 5(a)(1) of the Act] was not in violation of any part of 
Section 5 of the Act. 

8. Respondent was In violation of the standard found at 

29 CFR 1910.27(d)(2) and thus has violated Section 5(a)(2) of the 
Act. This violation was serious with a high level of gravity. However 
considering the size of the Respondent's plant the abatement date 
was unrealistic and is more appropriately set at January 1, 1974. 

9. Respondent was In violation of Section 5(a)(2) of the Act 

by falling to comply with the standard found at 29 CFR 1910.243(c)(1)(1). 
This violation was serious with a low level of gravity. The abatement 
date was reasonable. 

10. Respondent was In violation of Section 5(a)(2) of the Act 
by falling to comply with the standard at 29 CFR 1910.243(b)(1)(H). 

This violation was De Minimis. 

11. Respondent was in violation of Section 5(a)(2) of the Act 
through Its failure to comply with the standard at 29 CFR 1910.252 
(b)(4)(lx)(c). 
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12. Respondent was in violation of Section 5(a)(2) of the Act 
through its failure to comply with the standard at 29 CFR 1910.27(c)(4). 
This violation was serious but the penalty of $100.00 initially proposed 
Is appropriate considering Respondent's good faith and the low level 

of gravity of this violation. The abatement date is reasonable. 

13. Respondent was not in violation of Section 5(a)(2) of the 
Act respecting the standard at 29 CFR 1910.27(f) since the ladder in 
question, while bent. Is not shown to be unsafe. 

14. Respondent was not In violation of Section 5(a)(2) of the 
Act respecting the standard at 29 CFR 1910.106(e)(9)(1ii) since the 
Secretary did not sustain its burden of proof. 

15. Respondent was not in violation of the Act with respect to 
29 CFR 1910.176(a) since the Secretary did not sustain Its burden 

of proof. 

16. Respondent was not in violation of Section 5(a)(2) of the 
Act with respect to 29 CFR 1910.27(b)(1)(i11) since that standard- 
was not properly promulgated. 

17. Respondent's industrial operations at 1 River Road and 
Nott Street represent a single establishment for citation purposes 
under the Act. 

18. Respondent was in violation of Section 5(a)(2) of the Act 
through Its repeated failure to comply with the standard at 29 CFR 
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1910.133(a)(1). This violation was serious because of the potential 
for eye Injury due to being struck by 3 foreign object. The abatement 
date was reasonable. 

19. Respondent was not in violation of Section 5(a)(2) of the Act 
with respect to 29 CFR 1910.22(a)(1) since it was not established 

that in a heavy industrial operation of the type here under considerati 
the welding leads were not clean and orderly in a sanitary condition. 

20. Respondent was repeatedly in violation of Section 5(a)(2) 
of the Act with respect to 29 CFR 1910.157(a)(2) in that a fire 
extinguisher was not readily accessible and immediately available. 

21. Respondent was repeatedly In violation of Section 5(a)(2) 

of the Act with respect to 29 CFR 1910.252(e)(2)(iii) in that employees 
were not protected against welding glare. This was an other than 
serious violation and immediate abatement is proper. 

22. Respondent was not in violation of Section 5(a)(2) of the 
Act with respect to 29 CFR 1910.23(c)(1) In that the stator frame 
In Bay H-17 and the scaffolds in Bay K-8 are not platforms as con¬ 
templated by the standard, and the powered work platform in Bay 
K-ll was not operated ir. violation of the standard. 

Order 

Based on the foregoing Findings of Fact and Conclusions of Law 
and the record as a whole, now therefore it is ORDERED that: 
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1. The motion to amend the citation for other than serious 
violations by changing the standard cited in item number 4 from 

29 CFR 1910.106(d)(2)(i) to 29 CFR 1910.106(e)(9)(iii) Is granted. 

2. The motion to amend the citation for serious violation by 
changing Item number 2 from the standard cited, 29 CFR 1910.29(a)(3)(1)• 
to a violation of Section 5(a)(1) of the Act Is granted. 

3. The motion to dismiss item number 5 of the citation for 
serious violation is granted. 

4. Item number 2 of the citation for other than serious violations 
Is amended, on n\y own motion, to cite this as a serious violation. 

5. With respect to the citation for serious violations as 
amended. Items numbered 3, 4 and 6 are affirmed. The penalty for 
Item number 3 Is affirmed. The penalty for item number 4 Is 
reduced to $250.00. The penalty for Item number 6 Is reduced to 
$0. Item number 5 was dismissed on motion of the Secretary and 
items number 1 and 2 are vacated and the proposed penalties therefore 
are vacated. The abatement date for Item nur >er 3 is extended 

to January 1, 1974. Abatement proposed for Items number 4 and 
6 are affirmed. 

6. With respect to the citation for other than serious violations 
as amended, Items number 1 and 2 are affirmed in all respects. Items 
number 3, 4, 5 and 6 and the proposed penalty therefore are vacated. 
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7. With respect to the citation for a serious repeated violation 
and the proposed abatement therefore the citation Is affirmed and 

the proposed penalty Is reduced to $100.00. 

8. With respect to the citation for other than serious repeated 
violations, Items number 2 and 3 and the proposed abatement therefore 
are affirmed. The proposed penalty for Item number 2 is affirmed 
and the penalty for Item number 3 Is reduced to $100.00. Item number 
1 and the proposed penalty therefore Is vacated. 

9. With respect to the citation for willful violation It is 
vacated In all respects. 

I 

Judge, 0SHRC 



NOV l 9 1973 

Dated: 

Washington, D.C. 


/ 
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UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OF LABOR, 


v. 


Complainant, 


GENERAL ELECTRIC, 

Respondent. 


OSHRC DOCKET NO. 2739 


DECISION 


Before MORAN, Chairman; VAN NAMEE and CLEARY, Commissioners. 
CLEARY, Commissioner: 

This case is before us on directions for review issued separately 
by Chairman Moran and Commissioner Van Namee under section 12(j) of the 
Occupational Safety and Health Act of 1970. 

I. Background 


On March 21 and 22, 1973, the Steam Turbine-Generator Products 
Division of General Electric's facility in Schenectady, New York, was 
inspected by two U.S. Labor Department safety inspectors. The Steam 
Turbine Division is housed in Buildings 52 and 273, and provides work 
for approximately four thousand of the more than twenty-seven thousand 
people employed by General Electric in the greater Schenectady area. 

Subsequent to the March 1973 inspection. General Electric 
was served with six citations alleging serious violations of the Act: 1 J 
one citation alleging six "other than serious" items as violations; one 
citation alleging a serious repeated violation; one citation alleging 
]7 The Occupational Safety and Health Act of 1970 [29 U.S.C. §651 et 


seq . ('.970)]. 
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three "other than serious" Items as repeated violations; and one citation 
alleging a willful serious violation. Concurrently with service of the 
citations. General Electric received a notification of proposed penalties 
in total amount of $14,800. A hearing was held in June 1973 in Schenectady, 
New York, before Administrative Law Judge Charles Chaplin. The Judge 
affirmed three of the citations for serious violations; the citation for 
a serious repeated violation with a reduced penalty; two items of the 
citation for non-serious violation and two items of the citation for 
repeated non-serious violations. The Judge dismissed one of the citations 
for serious violation; four Iterrs of the citation for non-serious violation; 
one item of the repeated non-serious violation; and the willful serious 
violation. Penalties totalling $1,650 were assessed. The following 
chart summarizes the status of each violation and proposed penalty at 
the time the case was called for review and also the disposition thereof 
by the Administrative Law Judge. It should facilitate discussion of the 
Issues. 


STATUS OF ALLEGED 

VIOLATIONS AT TIME CASE 




CALLED FOR REVIEW 




29 CFR §1910 2/ 

Key Words 

Nature of 

Proposed 

Disposition 

Assesse< 

Standard Vio¬ 
lated 

Describing 

Alleged 

Violation 

Violation 

Penalty 

by Adminis¬ 
trative Law 
Judge 

Penalty 

•252(b)(4) 

(1x)(c) 

Bare leads 
and conduc¬ 
tors, welding 
machine 

Non-serious 

0 

Affirmed 

0 


YJ Since all alleged standards violations were taken from 29 CFR Part 1910, 
only the numbers to the right of the decimal point are used in showing 
section designations. 
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27(c)(4) 

Ladder 

clearance 

Non-serlous 

• 

no 

Amended to 100 

serious by 

ALJ's motion 
and affirmed 

27(f) 

Side rails 
of fixtvj 
metal ladder 
bent 

Non-serious 

0 

Vacated 

106(d)(2)(i) 

Open 55 Gal¬ 
lon Drum 
partially 
filled with 
combustible 
liquid 

Non-serlous 

100 

Allowed amend¬ 
ment to allege 
.106(e)(9)(111) 
violation. 

Vacated 

176(a) 

Permanent 
aisles and 
passageways 
not marked 

Non-serious 

0 

Vacated 

27(b)(1)(111) 

Fixed metal 
ladder with 
less than 16 
inch rungs 

Non-serlous 

0 

Vacated 

252(e)(1)(1) 

Stator frame 
railings. 

Fall pro¬ 
tection 

Serious 

1,000 

Vacated 

29(a)(3)(1) 

Improper 
height base 
ratio of 
scaffold 

Serious 

1,000 

Motion to 

Amend to 

55(a)(1) 

violation 

granted. 

Secretary 
moves to 
withdraw 
allegation 
based on 
failure 
of proof. 

Vacated 

27(d)(2) 

Ladder off¬ 
set, ladder 
caging 

Serious 

1,000 

Affirmed 1,000 
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. 243(c)(1)(i) 

Safety Guard 
on portable 
abrasive 
wheel 

Serious 

1,000 

Affirmed 

250 

. 179(f)(4)(vii) 

Overhead 

Crane brake 

Serious 

1,000 

Dismissed on 
Motion of 
Secretary 


.243(b)(1)(ii) 

Tool retainer 
on hand-held 
pheumatic 
chisel 

Serious 

1,000 

Changed 
character¬ 
ization of 
violation 
from seri¬ 
ous to de 
minimis and 
affirmed 


•22(a)(1) 

Welding 

leads 

creating 

tripping 

hazard 

repeat 

Non-serious 

500 

Vacated 


•157(a)(2) 

Fire Extin¬ 
guisher 

repeat 

Non-serious 

100 

Affirmed 

100 

.252(e)(2)(iii) 

Welding 

Screens 

repeat 

Non-serious 

1,000 

Affirmed 

100 

.133(a)(1) 

Eye Pro¬ 
tection 

repeat 

Serious 

2,000 

Affirmed 

100 

•23(c)(1) 

Fall Pro¬ 
tection 

Stator Frame, 
Platforms 6' 
10" lacked 
standard 
rails, Power¬ 
ed Work Plat¬ 
form lacked 
standard rail 

willful 

Serious 

5,000 

• 

Vacated 








4 
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II. Issues Directed Presented for Review 

Chairman Moran has directed review and invited submissions on the 
following issues: 

(1) Did the Judge err in concluding that "if the Secretary 
elects not to go forward with the proof as to any part 
of a citation any other party may elect to establish 
by exhibits or examination of witnesses such part of 
the citation?" (Section 1910.29(a)(3)(i) 3/ Improper 
height base ratio of scaffold.) 

(2) Did the Judge err by his disposition of that portion 
of the citation alleging a violation of the Act for 
failure to comply with 29 CFR 11910.27(c)(4)? 4/ 

(Ladder clearance; raised from non-serious to 
serious.) 

(3) Was the Judge's duty to conduct a fair and impartial 
hearing (Rule 22) compromised by the action reflected 
by the following excerpt from the opinion (p. 54) 

. . the evidence clearly establishes that this is 
a serious violation and in accord with my earlier 
discussion I_ am amending the pleadings to so charge 
and find" (emphasis in the original). 


37 29 CfR §1910.29 Manually “pre pel led mobile ladder stands and scaffolds 
(towers) . 

(a) General requirements 

* * * 

(3) Work levels , (i) The maximum work 
level height shall not exceed four 

(4) times the minimum or least base 
dimension of any mobile ladder stand 
or scaffold. Where the basic mobile 
unit does not meet this requirement, 
suitable outrigger frames shall be 
employed to achieve this least base 
dimension, or pre-vision shall be 
made to guy or brace the unit against 
tripping. 

4/ See footnote 18 infra . 




1 ; 
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(4) Was the said action of the Judge permissible in view 
of the Act's provisions that charges of violations 
thereof shall be made by the Secretary of Labor? 

Commissioner Van Namee has invited submissions on the following 
additional issues: 

(1) Whether the trial Judge committed reversible error 
in vacating the alleged non-serious violation of 
29 CFR §1910.27(b)(1)(iii) 5/ under the circum¬ 
stances of this case? 

(2) Whether the trial Judge committed reversible error 
in finding a serious repeated violation of 29 CFR 
81910.133(a)(1) 6/ since respondent had made eye 
protection conveniently available to its employees? 

(3. Whether the trial Judge committed reversible error 
in finding respondent in repeated violation of 29 
CFR 81910.157(a)(2) 7/ anTTTOT 81910.252(e)(2) 


17 CfR 8 i" .1 Fixed ladders . 

* ★ ' 

(b) Specific features - (1) Rungs and Cleats 

* * * 

(ill) The minimum clear length of rungs or cleats 
shall be 16 inches. 

6/ 29 CFR 81910.133 Eye and face protection . 

(a) General . (1) Protective eye and face equipment 

shall be required where there is a reasonable pro¬ 
bability of injury that can be prevented by such 
equipment. In such cases, employers shall make 
conveniently available a type of protector suit¬ 
able for the work to be performed, and employees 
shall use such p*otectors. No unprotected person 
shall knowingly ‘>e subjected to a hazardous envi¬ 
ronmental condition. . . . 

U 29 CFR 81910.157 Portable fire extinguishers . 

(a) General requirements - 

* * * 


(con't.) 




T 


—,'«r» 


/ 
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(ill) 8/ on the basis that respondent's Schenectady 
industrial complex and its various satellite operations 
constituted a single establishment for purposes of the 
Act? 

In addition to those ■'ssues directed for review by the Commission 
both the Secretary and Local No. 301 (IUE), an authorized employee representa¬ 
tive, have preserved issues which require discussion and dis¬ 
position. 9/ They have taken exception to the parts of the Judge's 
decision which held: 


TJ (Con't.) 

(2) Location . Extinguishers shall be con¬ 
spicuously located where they will be 
readily accessible and immediately 
available in the event of fire. They 
shall be located along normal paths 
of travel. 

8/ 29 CFR §1910.252 Welding, cutting, and brazing . 

* * * 

(e) Protection of Personnel 

* * * 

(2) Eye Protection 

* * * 

(iii) Protection from arc welding rays. 

Where the work permits, the welder should 
be enclosed in an individual booth painted 
with a finish of low reflectivity such as 
zinc oxide (an important factor for absorb¬ 
ing ultraviolent radiations) and lamp black, 
or shall be enclosed with noncombustible 
screens similarly painted. Booths and 
screens shall permit circulation of air 
at floor level. Workers or other persons 
adjacent tc the welding areas shall be 
protected from the rays by noncomoustible 
or flameproof screens or shields or shall 
be required to wear appropriate goggles. 

9/ Respondent did not request review of any portion of the Judge's decision. 
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(1) That section 1910.252(e)(l)(1) ]0/ did not apply to the 
top of a Stator Frame; 

(2) That the violation of section 1910.243(b)(1) 11/ was of 
a de minimis nature; 

(3) That complainant failed to meet his burden of proof with 
respect to section 1910.106(e)(9)(iii) 12/ since the liquid ih the fifty 
five gallon drum was not tested to see if it was combustible; (Issue 
preserved only by the Secretary of Labor.) 

10/ 29 CFR §1910.252 Welding, cutting, and brazing . 

* * * 

(e) Protection of personnel - (1) General - (i) 

Railing - A welder or helper working on plat¬ 
forms, scaffolds, or runways shall be protected 
against falling. This may be accomplished by 
the use of railing, safety belts, life lines, 
or some ot.ier equally effective safeguards. 

H/ 29 CFR §1910.243 Guarding of Portable power tools . 

* * ★ 

(b) Pneumatic powered tools and hose - 
(1) Tool retainer - A tool retainer shall be 
installed on each piece of utilization equip¬ 
ment which, without such a retainer, may eject 
the tool. 

12/ 29 CFR §1910.106 Flammable and Combustible liquid;. 

* * * 

(e) -‘.H al plants - 

* * * 

(9) Housexe^plng 

* * * 

(Hi) Waste and residue. Combustible waste material 
and residue in a building or unit operating area shall 
be kept to a minimum stored in covered metal receptacles 
and disposed of daily. 
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(4) That the evidence clearly established a repeat violation 
of section 1910.22(a)(1); 13/ 

(5) That the evidence clearly established a willful serious 
violation of section 1910.23(c)(1). 14/ 

On December 14, 1973, the Union Petition for Discretionary 
Review, asked that the Commission review the Judge's Decision and Order 
with regard to the following additional Issues: 

(1) That the Judge erre< ( by finding that there was no serious 
violation of section 1910.29(a)(3)(1), 15/ amended to a violation of section 5(a)(1) 
(29 U.S.C. §654(a)(1)), notwithstanding record evidence establishing that 
the scaffold in question created a general duty hazard to employees; 


General requirements. 


(a) Housekeeping (1) All places of employment, passageways 
storerooms and service rooms shall be kept clean and 9 orderly 
... an c in a san1 *ary condition. e ,y 

14/ 29 CFR §1910.23 Guarding floor and wall openings and holes. 


open ~ sidad doors, platforms and 
runways.(I) tvery opensided floor or platform 
4 feet or more above adjacent floor or ground 
evel shall be guarded by a standard railing 
(or the equivalent . . .) on all ooensides, 
except where there Is entrance to a ramp, 

S L a lr w ?^‘ or ^ xe< * ladder. The railing 
shall be provided with a toeboard wherever 
beneath the opensides, (1) Persons can pass 
or, (11) There is equipment with which fall - 
1r »g materials could create a hazard. 

15/ See footnote 3 supra . 
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(2) That the Judge erred in dismissing the citation for a 
violation of section 1910.27(f), 16/ by overlooking record testimony 
of credited witnesses that the hazard created was that of an employee 
misjudging, slipping, and fallirg rather than of stability of a bent 
ladder; 

(3) That the Judge erred in failing to find a violation of 
section 1910.176(a), notwithstanding General Electric's admissions that 
it had not complied with the standard; 

(4) That the Judge erred by vacating OSHA standard section 1910. 
27(b)(l)(1ii), 17/ rather than inding a violation for which the re-.pondent 
had been cited and an employee injured; 

(5) That the Judge erred by not reclassifying certain citations 
that should have been classified willful and/or repeated, and that were 
more serious than claimed by thr; Secretary; and 

(6) That the Judge erred by failing to recommend "other 
appropriate relief" consistent with the statutory mandate in Section 10(c) 



(f) Maintenance . AT ladders shall be maintained 
in a safe condition. All ladders shall be 
inspected regularly, with the intervals 
between Inspection being determined by use 
and exposure. 

17/ See footnote 5, supra . 
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(29 U.S.C. 5659(c)) In view of respondent's numerous, repeated 
violations of sections 5(a)(1) and (2) (29 U.S.C. 1654(a)(1), (2)). 

III. Disposition 

Resolution of the issues presented by this case will begin with 
those directed by Commission Chairman Moran; will continue with those 
directed by Commissioner Van Namee; and conclude with those preserved by 
the Secretary of Labor and the authorized employee's representative. 

The critical issues that are presented by the various contentions 
are outlined below. For easy reference, the lettered items correspond with 
the detailed discussion that follows. 

A. Height-base ratio of a scaffold - the power of a union to 
assume the burden of proof concerning a violation when the Secretary of 
Labor seeks to withdraw. 

B. Ladder with inadequate clearance - whether the Judge was 
empowered to characterize the "other than serious" violation as "serious." 

C. Concerning a requ rement in a standard that fixed ladder 
rungs have a minimum clear leng.h of 16 inches- was the Judge empowered 
to rule n effect that the standard did not meet the statutory definition 
of the term "occupational safety and health standard" in section 3(8) 

(29 U S.C. §652(8)) of the Act because it was "not necessary or appropriate 
to provide a safe or healthful employment and place of employment." 

D. Eye protection - the responsibility of an employer with 
respect to a "repeated" violation, whether a previously cited violation 
may be the basis of a "repeated" violation at a different worksite 
involving the same employer and essentially the same violation. 
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E. Fall protection for employees - a question of standards 
Interpretation Involving exotic working conditions. 

F. Pneumatic powered tools - another question of standards 


Interpretation. 

6. Housekeeping; combustible waste - a question of the 
Secretary of Labor's burden of proof. 

H. Welding leads; tripping hazard - a matter of reading two 
standards - a standard designed to prevent tripping hazards 
resulting from welding cables in light of another standard that requires weld¬ 
ing cables to be spread out in order to avoid serious overheating. 

I. Stator frames and powered work platforms - there are several 
issues, perhaps the most Important of which is whether a violation of 
a standard may be based upon potential exposure of employees. 

J. Bent fixed ladder - a question of burden of proof. 

K. Use of mechanical handling equipment in an area where permanent 


alles and passageways were not appropriately marked - a question of standards 
Interpretation. 

L. Other issues - miscellaneous issues, including (1) whether 
the Commission has the power to order an employer to "cease and desist" 
from a policy of "unilaterally establishing health and safety programs 
without the advice, consent, anc active participation of the Authorized 
Representative of Employees," ard whether the Union may recover from 
General Electric the costs of this adjudication and reasonable attorney's 


fees. 
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A. Improper Height-Base Ratio of Scaffold 

Citation for serious violation No. 2 (complaint paragraph Vll-b) 
alleged respondent's violation of section 5(a)(2) (29 U.S.C. 5654(a)(2)) 

for failure to comply with 29 CFR 1910.29(a)(3)(i). As the result of a 

0 

pre-hearing conference and at the outset of the hearing herein, the Secretary 
moved to withdraw the alleged violation. The motion was immediately objected 
to by the Union. Judge Chaplin reserved on the motion and the Union was 
permitted to present proof on the issue. Subsequent to the Union's 
presentation, the Secretary moved to withdraw its pending motion to 
withdraw that part of the complaint alleging respondent's violation of 
section 1910.29(a)(3)(i), and to substitute a motion to amend the com¬ 
plaint to allege respondent's violation of section 5(a)(1) (29 U.S.C. 
1654(a)(1)), the so-called "general duty" clause. The Union concurred 
in the motion. General Electric strongly objected. Again Judge Chaplin 
reserved and the Secretary was permitted to offer pr of on the "recognized 
hazard" element of a "general duty" clause violation. Finally, 

In his Reply Brief before Judge Chaplin, the Secretary noted that: 

The respondent presented credible evidence 
with respect to the Secretary's alleged 
section 5(a)(1) violation, involving the 
weldevator scaffold, an^ the Secretary 
has apparently net sustained his burcen 
of proof with respect to that alleged 
violation. 

In his decision the Judge granted the Secretary's motion to 
amend in order to allege a section 5(a)(1) violation, and then vacated 
the citation. The Union challerged this holding. After a painstaking 
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review of the evidence, we are convinced that the Judge should be affirmed 
on this issue. 

The testimony of the Secretary's and the Union's witnesses was 
in direct contradiction to that of General Electric. The hazard alleged 
was the possibility of the weldevator scaffold tipping over while men 
were working from It. At maximum elevation (31 feet), there was between 
1/2 to 1 Inch of sway on the platform. Mr. Gordon Richardson, Vice 
President of M. D. Knowlton Co., manufacturer of the weldevator in 
question, testified that the unit met New York State requirements that 
50 pounds of force in any direction would not render the weldevator 
unstable and that engineering calculations for the particular weldevator 
showed that the point of unstability was approximately 450 pounds of 
force applied at maximum height. In addition, on the Secretary's second 
objection, that the height-base ratio violated the widely accepted 4-to-l 
rule, Mr. Richardson testified that the weldevator was manufactured 
with compensating outriggers. The effect of these outriggers was to 
Increase the least-base measurement of the weldevator such that the 
4-to-l rule was not violated. Although the Union offered testimony 
that there were no outriggers or that available outriggers were not 
used, the Judge's credibility resolution on that issue is not overruled 
In light of the clear conflict of testimony. Colonial Stores, Inc v. 
F.T.C ., 450 F.2d 733 (5th Cir. 1971); N.L.R.B. v. Penzel Constr. Co., . 
449 F.2d 148 (8th Cir. 1971). 



359a 

Commission’s Decision 


We therefore do not reach the Issue framed by the Chairman as to 
whether the Judge erred in concluding that an employee representative could 
assume the burden of sustaining a citation if the Secretary elects not to 
undertake the burden. 


B. Ladder Clearance (Section 1910.27(c)(4)) 

Item 2 of the citation for non-serious violation (complaint paragraph 
V-b) alleged General Electric's violation of section 5(a)(2) for failure to com¬ 
ply with section 1910.27(c)(4). The uncontroverted evidence adduced at the 
hearing revealed that a 24-foot, 4-inch fixed-metal ladder had a 2-inch rung 
clearance at the 17-foot level because a pipe crossed behind the ladder at that 
point. The pipe prevented the safe positioning of the foot on the rung at the 
17-foot level. It is undisputed that a substantial probability of death or 
serious physical harm exists from the danger of a 17-foot fall. The only issue 
before us Is whether on the facts the Judge acted correctly in characterizing 
the citation as serious rather than non-serious. 18/ 

H7 At the outset of its argument before this Commission, General Electric 
alleges vagueness in section 1910.27(c)(4), which reads as follows: 

§1910.27 Fixed ladders . 

* * * 

(c) Clearance . 

* * * 

(4) Clearance in back of ladder . The distance from the 

centerline of rungs, cleats, or steps to the nearest permanent 

object in back of the ladder shall not be less than 7 inches, 

. except that when unavoidable obstructions are encountered, 

minimum clearances as shown in figure D-3 shall be provided 
(emphasis added). 

(Con't.) 
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The record reveals that at the pre-hearing conference, General 
Electric made a continuing objection to any attempt by the Union to 
"expand the complaint as phrased to one with an increasing degree of 

T57 (ton't.) 

Minimum Ladder Clearances 



Figure D-3 

Clearance for Unavoidable Obstrue ..ion 
at Rear of Fixed Ladder 

Respondent contends that the term "unavoidable obstruction" is 
not defined anywhere in the standards and "Figure D-3" does not 
deal with the same topics as does section 1910.27(c)(4). In 
support of its contention on the question of the vagueness of 
the phrase "unavoidable obstruction," General Electric relies 
on the Commission's 2-to-l decision in Santa Fe Trail Trans- 
portation Co. . No. 331 (December 18, 19737! 

Assuming a rguendo a ny power to review the validity of a standard on the 
vagueness issue because of the absence of a judicial decision delineating the 
Commission's powers in this regard. General Electric's position 
is without merit. The standard establishes two requirements. 

It requires a minimum of 7 inches of clearance behind the rung. 

It also establishes minimum clearances for obstructions between 
rung's ( Figure E-3). 

The standard furthers the objectives of the Act. When applied 
to the facts of the case it is clear and unambiguous. The 
application of the "reasonable man" test requires the conclusion 
that the standard is not vague. Brennan v. Ryder Truck Lines. 

• 497 F.2d 230, 233 (5th Cir. 1974)TTFeWan v. Santa FeTrai 1 

Transportation , _F.2d_(No. 74-1049) (10th Cir. 1974f. 

Secretary of Labor v. McLean Trucking Co .. 503 F.2d 8 (4th Cir. 1974). 
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severity. Judge Chaplin's actions at the hearing, however, were to 

allow the full and free introduction of evidence on all issues which 

the parties deemed relevant to individual alleged violations. Thus, 

the Secretary's compliance officer testified without objection that 

he believed that "serious physical harm and possibly death would result" 

from an accidental misstep at the 17-foot level. On cross-examination 

General Electric attacked the compliance officer's statement, and tried 

to discredit it. Judge Chaplin realizing there was a discrepancy between 

this testimony and the nature of the alleged violation, apparently attempted 

to clarify the record with the following colloquy: 

Judge Chaplin: If you had to do it now, would 
that [the nature of alleged 
violation of section 1910.27 

(c)(4)] be a serious or non- 

serious? 

Compliance 

Officer: I feel it should be, yes. 

Judge Chaplin: Shou'd be what? 

Compliance 

Officer: Serious violation. 

As tne resu^ of this colloquy the Union In its post-hearing 
brief contended that: 

. . . [I]n view of th : : record evidence in 
this case, that this classlficaticn [of 
section 1910.27(c)(4) as non-serious] 
clearly was an inadvertent error; that 
in fact the violation should have been 
classified as 'serious' . . . ^emphasis 
added). - 
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Judge Chaplin sustained the position of the Union that the 

evidence established a serious viola Jon. He thereafter "emended the 

pleadings to so charge and find." 

The Chairman's direction for review asked whether the Judge's 

duty to conduct a "fair and Impartial hearing" was compromised by this 

ruling. * 

The Judge's duty to conduct a "fair and impartial hearing" 

(29 CFR §2200.22) was not “compromised" by his action. His action was 

well within the bounds of fairness. Cf. N.L.R.B. v. Phelps , 136 F.2d 

562 (5th Cir. 1943). In response to a motion by the union, a party, 

the Judge simply amended the pleadings to conform to the evidence. 

In his decision Judge Chaplin notes that he: 

. . . agree[s] with the position of the 
Union that the evidence clearly establishes 
that this [violation of section 1910.27(c) 

(4)] is a serious violation . . . (emphasis 
added). 

Moreover, the fact that General Electric objected to any 

attempt by the Union to "expand the complaint" is not controlling. Rule 15(b), 

Federal Rules of Civil Procedure, provides specifically for this contingency: 

... If evidence is objected to at the 
trial on the ground that it is not within 
the Issues made by the pleadings, the 
court may allow the pleadings to be amended 
and shall do so freely when the presentation 
of the merits of the action will be subserved 
thereby and the objecting party fails to 
satisfy the court that tne admi ssion of 
such evidence would prej~udlcc him in mai n¬ 
taining his action or defense upon the 
merits (emphasis added). 
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As noted above, Generc1 Electric was granted a full opportunity 
to cross-examine the Secretary'; compliance officer on the issue of the 
gravity of injury resulting from a possible 17-foot fall. In addition, 
although respondent objected to the introduction of "complaint expanding' 
evidence, its basis for objection was not voiced. It may be concluded 
that General Electric failed to satisfy the Administrative Law Judge 
that the admission of such evidence would prejudice its defense. Cf. 

Brisk Waterproofing Co.. Inc. . No. 1046 (July 27, 1973). 

Also, any hearing resulting from an employer filing of a notice of 
contest must follow the formal adjudication requirements of the Admini¬ 
strative Procedure Act. Section 554(b) of Title 5, United States Code, 
requires that the parties entitled to notice of the hearing are to be 
informed of those matters of fact and law asserted by the charging party. 
When the underlying facts are alleged in the complaint the agency may 
find that the conduct violates a different provision of law from that 
specified in the complaint. This principle is subject to the qualifi¬ 
cation that any shift in legal theory must not prejudice the party 
charged with the violation. N.L.R.B. v. Majestic Weaving Co.. 355 
F.2d 854, C61-2 (2d Cir. 1966); N.L.R.B. v. Pecheur Lozenge Co. , 209 
F.2d 393, 402 (2d Cir. 1953), cert denied . 347 U.S. 953 (1954). 

The underlying facts of the instant alleged violation were 

chaiged in complaint paragraph V-b as follows: 

b) Respondent corporation violated the 
standards at 29 CFR 1910.27(c)(4) in 
that the distance from the centerline 
of a two inch rung of a fixed metal 
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ladder was less than 7 inches. This lack of 
clearance existed at the 17 foot level of the 
ladder which was located in building No. 52, Bay A-32. 

The facts underlying the violation were fully set out in the complaint. This 

agency may find the employer conduct violative of section 17(k) (29 U.S.C. 

§666(j)), so long as the shift in legal theory did not prejudice respondent. 

As set out above, respondent had the opportunity to cross-examine 
complainant's witness on the main issue which distinguishes a serious from a 
non-serious violation for which identical penalties are proposed and assessed; 
l.e ., the gravity o' possible irjury resulting from the violation. In addition, 
it is clear that respondent could not put on additional proof to refute the 
gravity of injury resulting from a 17-foot fall. Further, if there were any 
lack of knowledge of the condition relevant in a defense to a serious violation, 
any possible prejudice seems most unlikely because of the contest of the proposed 
penalty and the fact that any evidence of "good faith," which could include any 
lack of knowledge, was admissible. 19/ Therefore, the decision of Judge Chaplin 
on this issue is affirmed. 20/ 

C. Fixed ladder with 12" rungs (section 1910.27(b)(l)(iii)) 

Section 1910.27(b)(1)'iii) 21/ requires rungs of fixed ladders 
to have a minimum clear length of 16 inches. The uncontroverted evidence 


Tg7 in the case of a "serious" violation, it is Commissioner Cleary's view that 
it is incumbent upon the employer to prove any lack of knowledge rather 
than upon the Secretary of Labor to prove knowledge of the violation. In 
so doing, he relies upon the fact that the "knowledge" provision is contained 
in the "unless" clause in section 17(h). This procedural point distinguishes 
a "serious" violation from a "willful" violation unaer section 17(a). Frank 
Irev. Jr., Inc. v. O.S.H.R.C. & Brennan, No. 73-1765 (3d Cir. November 4, 1974). 

20/ In its brief to the Commission, General Electric discusses at some length 
the cases of Wetmore & Pan.an, I nc., No. 221 (January 22, 1973) and Dundas_ 
Pallet Co ., No. 266 (February 14, 1973). We nave reviewed respondent s 
contentions based on those cases and find them without merit. They are 
distinguishable on their facts. Amending pltaoings upon motion of a 
party is clearly not engaging in any prosecutorial role. 

21/ The text of which Is set oit supra , note 5. 





365a 

Commission’s Decision 


of the alleged violation was that the lauder rungs cited had c clear 
length of only 12 inches. Further, an employee testified that he hud 
slipped in oil-soaked shoes from the ladder rung, and sustained injury 
that might have been prevented if the ladder had been of proper width. 

It was his opinion that the extra 4 inches "would have made a difference." 

In his decision, Judge Chaplin reviewed the state of ladder 
requirements noting that various length ladders, fixed or otherwise, 
were required to have minimum rung clearances of different widths. He 
then concluded that: 


No logical explanation was advanced for 
nor am I aware of the reason for the 
difference between portable and fixed 
metal ladders. The testimony regard¬ 
ing an employee 1'all and the safety 
that an additional 4 inches of rung 
might have afforded is not credible. 

The only requirement that makes safety 
sense is that there be room for both 
feet. If 12 inches is safa on portable 
ladders it is just as safe on a fixed 
ladder. Accordingly I hold that com¬ 
pliance with 29 CFR 1910.27(b)(1 )(iii) 
is not necessary or appropriate to pro¬ 
vide a safe or healthful employment and 
place of employment as required of 
standards by section 3(8) of the 
Act. 22/ 

This was error. The undisputed facts reveal that the ladder 
did not comply with the standard. Moreover, complainant offered proof 
of injury the nature of which was designed to be protected against by 


22/ Judge Chaplin noted that the Secretary had proposed revision of the 
walking and working surface standards including the instant standard. 
The proposed standard would require all fixed ladders to have minimum 
rung clearance of 12 inches. 38 F.R. 24314 (September 6, 1973). The 
proposed revision- has not been acted upon and section 1910.27(b)(1) 

(1i1) remains in full force and effect. 


V 
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the standard. In the absence of ary rebuttal e dence, <e find that the 
Secretary has sustained his b of proof. Florida Peach ..rowers Ass'n . v. 
Department of Lab or, 489 F.2d 1120, 1124 (5lh Cir. 1974). Brennan v. O.S.H.R.C. 
& Underhill Constr. Corp ., No. 74-1568 & 74-1579 (2d Cir., March iO, 1975). 

The Judge has questioned the wisdom of the standard. He has no power 
to do this. Nothing in the Act gives the Commission such power. The Budd Co. , 
Nos. 199 & 215 (March 8, 1974), petition for review docketed . No. 74-1781 (3d 
Cir., April 10, 1974), and judicial authority cited therein. Cf. United States 
Steel , Nos. 2975 & 4349 (November 14, 1974) (Cleary, Commissioner, concurring). 
His decision on this issue is reversed. 

D. Eye Protection; Repeat Violations 
Section 1910.133(a)(1) 23/ requires employers to make eye 
protection "conveniently available" where there is "reasonable prob¬ 
ability" of eye injury. It clearly directs employers to require that 
employees use such protection, because under its express terms no person 
is knowingly to be subjected to a hazardous eye condition. General 
Electric was cited for a repeated serious violation of section 1910.133(a) 

(1) because at the time of inspection two employees were observed breaking- 
up concrete with a pneumatic hammer without proper eye protection. 24/ It is 
undisputed that in December 1971 General Electric was cited for a violation 
of section 1910.133(a)(1) and that citation has become a final order by 

TiJ The text of which is set out supra , note 6. 

?4/ The Secretary has clearly established a violation of section 1910. 
133(a)(1). His witnesses' uncontrovertad testimony revealed that 
the two employees were breaking up concrete without the benefit 
of proper eye protection They further testified that the hazard 
created by this activity could have been avoided by compliance with 
the standard. Moreover, the employees were working out in the open 
and with the exercise of reasonable diligence respondent could have 
known that they were not using proper eye protection. 
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operation of law. In addition, .Judge Chaplin compar -he December 1971 
violation with the Instant violation and found them "almost Identical." 

General Electric argues that It has done all that may be reason¬ 
ably expected of a company c* size and diversity to Insure the wearing 

of appropriate eye protect.c.,. Citing, Hansen Brothers ing n in. m , N o. 141 
(October 13, 1972); Murphy Pac ific Marine Salvage Co .. No. 2082 (June 27, 
1973) and Standard Glass Co., No. 259 (June 26, 1972) In support of Its 
position, General Electric contends that to conclude that section 1910.133 
(a)(1) had been repeatedly violated herein would be to render the employer 
"an absolute guarantor" of Its "employees" compliance. 

We disagree. Final responsibility for compliance rests with the 
employer. 25/ The cases relied upon by General Electric deal with violations 
that are Isolated Instances and not generally foreseeable. That Is not the 
case here. The violations were preventable. The record supports the con¬ 
clusion that, although General Electric is making an effort to promote the 
use of protective eye equipment, Its efforts have not gone far enough. In 
tact, both employees and employer representatives testified that the failure 
to use protective eye equipment continues, albeit In rare Instances, through¬ 
out Buildings 52 and 273. The decision of Judge Chaplin finding the repeated 
violation of section 191C 133(a)(1) is affirmed. 

This overrules the Comnlssion's divided decision in Cam Industries . 
No. 258 (March 4, 1974) concerning section 1910.133(a)(1). Stare decisis Is 
a principle of policy and not a mechanical formula of adherence to the latest 
decision when adherence Involves collision with an approach that is Intrinsi¬ 
cally sounder and verified by experience. Helvering v. Hallock . 309 U.S. 106, 
119 (1940). 

25/ S. Re£. No. 91-1282, 91st Cong., 2d Sess. 11 (1970). 
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General Electric has been cited for one repeated serious 
violation 26/ and three repeated non-serious violations. Of these, 
the violations of section 1910.157(a)(2) 27/ and section 1910.252(e)(2) 

(iii) were alleged to have been repeated on the basis of similar citations 
in other buildings within the Schenectady complex. 

The issue is thus presented as to the extent to which a violation 
that is previously cited, albeit at a different worksite, may become the 
bisis for a later citation for the same violation. The Union contends 
that General Electric is a single nation;! entity, and therefore any 
citation issued to it throughout the nation may be the basis for a 
repeated violation. The Secretary suggests geographical location in 
Schenectady is the proper locus on which to base repeated violations. 

General Electric would have its separate divisions within the Schenectady 
facility considered the proper locus. Judge Chaplin adopted the Secretary's 
"practical" approach to the question, and concluded that like activities 
in one geographical location are to be considered. 

As a starting point, it should be observed that the size of 
a penalty that can be imposed for a "repeated" violation is ten times 

267 Section 1910.133(a)(1) discussed sup'ra, pages 22-23. 

277 Section 1910.22(a)(1) the text ofwnch is set out supra , note 13. 
Section 1910.157(a)(2) the text of which is set out supra , note 7. 
Section 1910.252(e)(2)(iii) the text of which is set out supra , note 
8. The previous violation of section 1910.157(a)(3) was noted in 
a citation dated March 12, 1973. Respondent's Buflding No. 61 at 
the One River Road facility had been inspected at that time. 

The previous violation of section 1910.252(e)(2)(ii1) (Incorrectly 
cited as section 1910.252(e)(j)(iii)) was noted in a citation 
dated October 2, 1972. Respondent's Building No. 302 at the 
Nott Street facility had been inspected at that time. 


T 
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that for a singular "serious" violation. Hence, it is obvious that 
Congress intended to deal with a more flagrant type of conduct than 
just a single serious violation. Cf. Frank Irev. Jr., inr . v. O.S.H.R.C. 

- Brenn an , No. 73-1765 (3d Cir., November 4, 1974), petition for re¬ 
hearing granted (Decemhpr 20, 1974), which discusses "willful" 
violations of the Act. These are grouped with "repeated" violations as 
being the most severe in the hierarchy of civil penalties. The term 
"repeated" is therefore read to mean happening more than once in a 
manner which flaunts thy requirements of the Act. With a test of 
whether the requirements of the Act are being flaunted it cannot be 
said abstractly just how many places of employment or conditions of 
employment should be considered. Each case must be decided upon its 
own merits and turn upon the nature and extent of the violations 
Involved. In the case before us we are satisfied that the approach 
urged by the Secretary and adopted by the Judge for this employer in 
the Schenectady area is realistic. 

The approach urged by the Union is categorical, and it 
may be unrealistic as to problems that are parochial rather than 
national in scope. The assertions of General Electric go to the 
opposite extreme, and would in effect require that the enfe. cement 
of the Act be tailored to suit General Electric's corporate structure. 
This Is hardly consistent with the text of the Act or the Congressional 
purposes. Our experience teaches us that the Secretary's inspectors 
are generally experts in job safety or health, and know little about 
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corporate structures. Requiring them to examine internal corporate 
organization before characterizing violations is hardly consistent 
with their effective enforcement of the Act. 

Respondent's "divisional accountability" argument is not 
persuasive. Moreover, it asks this Comnission to overlook certain 
economic "facts of corporate life" that refute its position. ‘ There 
are apparent benefits to be derived from maintaining one large facility 
rather than numerous smaller ones. Indeed, the record reveals that one 
corporate official testifying on behalf of respondent considered both 
the One River Road and Nott Street facilities to be the "main plant." 

In addition, the Schenectady Utility Operations Division has overall 
responsibility for a wide range of activities pursued at all of 
respondent's facilities. It ■*$ "the landlord cf the plant." There 
exists a limited amount of employee exchange among the various buildings 
at the plant. Finally, one Union official has overall safety responsibility 
at Schenectady. He testified that he had long operated with the under¬ 
standing that the company had one man as its safety director. This 
testimony was not refuted. 

The General Electric facility at Schenectady for our purposes 
may be said to include the One Fiver Road; Nott Street "main plant" and the 
additional support facilities in Saratoga County, West Milton and Castle 
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Ring. The decision of Judge Chaplin affirming the citation for 
repeat non-serious violations 1*. affirmed. 

E. Fall Protection for Welders 

Section 1910.252(e)(1)(1) 28/ requires welders and their 
helpers to be protected against falling while working on platforms, 
scaffolds, or runways. Protection in this instance may take the form 
of railings, safety belts, life lines or other equally effective safe¬ 
guards. Complaint paragraph VII(a) alleged General Electric's violation 
of 29 U.S.C. 1654(a)(2) for failure to comply with section 1910.252(e) 
(1)(1) in that: 

[General Electric] failed to protect 
against falling two welders working 
on top of a stator frame 15 feet 3 
Inches above the surrounding surface 
In Bay A-2 of building No. 52 by 
railings, safety belts, life lines 
or other equally effective safeguards. 

Judge Chaplin after hearing evidence on this issue made the 

following finding of fact: 

4. Stator frames are large component 
parts of turbine generators that move 
through the plant on a wheeled frame 
with the capacity to be rotated to 
permit work to take place on all sides. 

The cited stator frame was in a horizonal 
position and in this position it was 15 
feet 3 Inches above the floor (Tr. 1-46). 

Two employees were welding on top of the 
frame (Tr. 1-46) and they were not wearing 
any safety device and there was no other 


W The text of 1 which is set out supra , note 10. 


X 
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0 


protective device around the workplace 
(Tr. 1-48). Abatement wis directed to 
be accomplished immediately and the 
workmen now wear safety belts tied off. 

Judge Chaplin refused to affirm the alleged violation, however, noting 

that the "only issue to be resolved . . .is whether the area on top of 

the stator frame may be considered a platform or scaffold with:" .lie 

meaning of the standard." 29/ He found the standard not to be applicable 

to the alleged violation and dismissed the citation. 

A "platform" is defined at 29 CFR 1910.21(a)(4) as a working space for 
persons, elevated above the surrounding floor or ground; such as a balcony or 
platform for the operation of machinery and equipment. The definition applies 
as a matter of plain meaning. 

In any event, the purpose of the Act is to protect the health 

and safety of workers. This purpose is not well served by reading a 

standard in a manner that detracts therefrom. Here, this purpose is 

best served by a broad construction of the word "platform" In the 

standard. Cf. Secretary of Lator v. American Smelting & Refining Co. . 

501 F.2d 504 (1974). The Court in Secretary of Labor v. Ryder Truck 

Lines , 497 F.2d 230, 233 (1974), noted that it: 

. . . must consider the statute "not only 
in terms of the statute 'on its face' tut 
also in light of the conduct to which it 
is applied." United States v. National 
Dairy Corp., 372 U.$. 29, 35, 83 S.Ct. 

594, 660, 9 L.Ed. 2d 561 (1963). The 
regulation [29 CFR 1910.132(a)] appears 
to have been drafted with as much exacti¬ 
tude as possible in light of the myriad 


29? Amending the complaint to allege a section 5(a)(1) (29 U.S.C. §654(a)(1)) - 
general duty clause - violation was dismissed by the Judge as being, under 
these facts, prejudicial to General Electric. 
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conceivable situations which could arise 
and which would be capable of causing 
injury. Moreover, we think inherent in 
that standard is an external and objective 
test, namely, whether or not a reasonable 
person would recognize a hazard of foot 
injuries to dockmen, in a somewhat confined 
space, from falling freight and the rapid 
movement of heavy mechanical and motorized 
equipment, which would warrant protective 
footwear. So long as the mandate affords 
a reasonable warning of the r^oscribed 
conduct in light of common understanding 
and practices, it will pass constitutional 
muster. United States v. Petrillo, 332 
U.S. 1, 4, 6> S.Ct. 1538, 9l L.Ed 1877 
(1947). 

In the instant case the regulation appears "to have been 
drafted with as mjch exactitude as possible . . . . " Moreover, inher¬ 
ent in 1910.252(e)(1)(i) is the same external and objective test 
alluded to in R yder Truck Lines : Would a reasonable person recognize 
a hazard to a welder wearing neither a safety belt nor protected by a 
lifeline, of falling from a height exceeding 15 feet from a stator 
frame which is not guarded by railings or other equally effective 
safeguards? We think so. 

The hazard is clear and is one which compliance with section 
1910.252(e)(1)(i) contemplates. In light of the above we conclude that 
Judge Chaplin erred when he dismissed complainant's citation for this 
alleged violation. We, therefore, reverse the decision of the Judge 
on this issue and affirm the citation. 
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F. Pneumatic Powered Tools - Toni Container 

Section 1910.243(b)(1) 30/ requires a tool retainer on all 
pneumatic-powered equipment In use where, in the absence of such 
retainer, the possibility exists that the tool may be ejected. Com¬ 
plaint paragraph VII(f) alleged General Electric's violation of section 
5(a)(2) for failure to comply with section 1910.243(b)(1) in that: 

Respondent violated 29 CFR 1910.243(b) 

(1)(11) in that it failed to provide 
a tool retainer on a portable hand 
held pneumatic chisel that was able 
to eject the tool. 

Judge Chaplin concluded that "there is no argument that respondent 
was in violation of the standard requiring retainers on pneumatic powered 
hand tools." He continued, however, and noted "credible" and "persuasive" 
testimony which revealed "that under [ordinary] working conditions tools 
[chisels] would rarely eject from their holder and even if it happened the 
tool would only 'dribble' out . . . He concluded that "at most this 
is a de minimus (sic) violation." 

Judge Chaplin has correctly characterized the evidence on this 
issue. It is clear that the instant pneumatic-powered hand-held chisel 
was not guarded. It Is also clear that there existed the possibility 
that this chisel could be ejected and In a "test," a chisel was actually 
"shot" a distance of eight feet. This "test," however, did not reflect 
the characteristic use of the chisel. The chisel is used for chipping 
excess metal from an object being manufactured in the Schenectady 
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plant. It Is not positioned against a hard surface and "fired," as was 
the case In the test. The decision of the Judge is, therefore, affirmed. 

In affirming the Judge, we note that section 9(a) (29 U.S.C. 

§658(a)) authorizes the Secretary to issue a notice in lieu of a citation 
with respect to de mlrimis violations having no direct or immediate re¬ 
lationship to safety and health. The Act is facially silent, 'however, as 
to the authority of the Commission to find a de minimis violation where 
there Is a direct relationship to safety ant health, but that relationship 
Is so remote as to be nearly negligible as is the case herein. We conclude 
that section 10(c) (29 U.S.C. 1659(c)) granting the Commission, after a 
hea- J ig, the authority to "Issue an order, based on findings of fact, 
affirming, modifyin g, or vacating the Secretary's citation or proposed 
penalty, or directing other appropriate relief ..." (emphasis added), 
provides the requisite authority. Of course, when a violation may not be fairly 
characterized as de minimis, there may well be recourse to the Secretary 
of Labor's variance proce 're'. See 29 CFR Part 1905. 

6. Housekeeping; Combustible Wa -*e 

Section 1910.106(e)(9)(111) 31/ requires combustible waste and 
residue in a work area to be kept to a minimum; stored in covered metal 
receptacles; and disposed of daily. Complaint, paragraph V(d) alleged 
that: 
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Respondent . . . violated the standard 
[as amended] ... in that [an] approved 
container was not used for combustible 
liquid. Specifically, in building No. 
52, Bay A-18, an open 55 gallon drum 
was observed to be partially filled 
with combustible paint thinner. 


Complainant's evidence sought to establish that the liquid in 
the contain r was "Rust-ban," a combustible material which was to be kept 
away from heat and open flame. Genera. Electric, however, offered proof 
to establish,that the liquid waa ordinary water, the by-product of a nearby 
"shot-blast" operation. 

The Judge found that the Secretary failed to meet his burden of 
proof with respect to the standard because the liquid in the drum was not 
tested to see if it was combustible. The record reveals that the Judge's 
decision is consonant with the weight of evidence. We do not adopt his 

dicta on this point of testing. 

H. Welding Leads; Tripping Hazard 

Section 1910.22(a)(1) requires "all places of employment, 

passageways, storerooms and service rooms [to] be kept clean and orderly 

and in sanitary condition." Conplaint paragraph IX(a).alleged that. 

Respondent . . . violated 29 CFR 1910.22 
(a)(1) [in that] Bay A-7, Building No. 52 
was not kept in a clean and orderly fashion. 

Specifically welding leads and compressed 
air hoses, in use were scattered about the 
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floor in the work area of the employees so 
as to be a tripping hazard. 32/ 

It is clear from the evidence that what is alleged and tried 
here is simply a tripping hazard created by scattered welding 
leads. 

Judge Chaplin cogently observed that two specific standards 
seem relevant to this situation. They are the following: 

§1910.252 Welding, cutting, and brazing . 

* * * 

(b) Application, installation, and operation of arc 

welding and cutting equipment . 

* * * 

(4) Operation and maintenance . 

* * * 


(ii) Machine hook up . Before starting operations 
all connections to the machine shall be checked to 
make certain they are properly made. The work lead 
shall be firmly attached to the work: magnetic work 
clamps shall be freed from adherent metal particles 
of spatter on contact surfaces. Coiled welding 
cable shall be spread out before use to avoid 
serious overheating ana damage to insulation 
•(emphasis adaed). ~ 

* * * 

(e) Protection of personnel . 

(1) General . 

* * * 

W The Secretary's exhibits 1 and 2 reveal that General Electric had 

been cited on two previous occasions for violating the same standard. 
These citations were not contested, and have since become final orders. 
Thus, there is no question that the alleged violation was properly 

a ? "repeated" within the meaning of section 17(a) 

(29 U.S.C. 9666(a)). 
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(i1) Welding cable . Welders shall place welding cable 
and other equipment so that it is dear of passageways , 
ladders, and stairways [emphasis added). 

The Judge read the standards as suggesting that the weV r r . 
must necessarily string out thei* welding leads impliedly to avoid over¬ 
heating, and that it is a matter of degree as to whether the dispersion 
Is excessive and may be characterized as a tripping hazard that should 
be avoided. 33/ The Judge vacat'd the citation. 

Whether or not a tripping hazard is created through the dis¬ 
orderly scattering of welding leads and compressed air hoses is a matter 
which may and should be judged objectively. Secretary of Labor v. Ryder 
Truck Lines , supra . 28. The testimony and exhibits which relate to the 
Instant violation clearly establish that many feet of hose, in excess 
of that which was required, were laying haphazardly on the floor in an 
area where employees were required to work. Moreover, the hoses were 
criss-crossed and coiled back upon themselves and other objects on the 
floor in such a manner as to create several little areas wherein an 
employee could catch his foot and trip. 

The decision of the Judge on this issue was against the weight 
of evidence. His decision to vacate Secretary's citation for repeat viola¬ 
tion on this issue is reversed. 


33? Section 1910.252(e)C1){ii) also suggests that its specific requirements 
are controlling rather than the more general requirements of section 
1910.22(a)(1). j>ee section 1910.5 for the rule of construction indicating 
this. However, that a different standard was cited is not considered 
prejudicial. As indicated above, the essential issue was the tripping 
hazard, a factual issue, and this was plainly tried. 
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I. Stator Frames and Powered Work Platforms 
Section 1910.23(c)(1) 34/ requires open-sided floors, platforms 
and runways 4 feet above the adjacent floor to be guarded by a standard 
rail or Its equivalent. Complaint paragraph XIII alleged that: 

. . respondent . . . violated 29 CFR 
1910.23(c)(1) in that it did not provide 
a standard rallirg or the equivalent as 
specified in 29 CFR 1910.23(c)(3) on open 
sided platforms or floor 4 feet or mo^e 
above adjacent floors or ground level. 

Specifically, unguarded was a 14 foot 
high horizontal stator frame, building 
No. 273, Bay H-17; two work platforms 
six feet ten inches above the surrounding 
surface in building No. 273 in Bay K-8, 
and a powered work platform No. 15836 in 
building No. 273, Bay K-ll that could be 
elevated to a height of ten feet. 35 / 

At the time of the hearing. General Electric and the Union 

• were at odds over a still unresolved grievance filed by a steward in 

the large generator division over the precise issue of guarding,with a 

standard railing or its equivalent, stator frames. 


Judge Chaplin concluded that the only issue was, were the 
objects "platforms" within the meaning of the standard. He held that 


357 The text of which is set out supra, note 14. 

35/ Judge Chaplin agreed with the Secretary that the allegedly violative 
conduct was willful in that It was "intentional, knowing or voluntary 
as distinguished from accidental." Indeed, the record clearly supports 
the willful allegation. Respondent had been previously cited for vio¬ 
lation of the same standard. The violation had not been contested and 
was the final order of this Commission by operation of law. We agree 
with the Judge's conclusion as it applies to the powered work platform. 
We find a genuine conflict among the partfes as to whether the standard 
applies to stator frames. See p. 36; cf. Secretary of Labor v. Frank 
Irey, Jr ., Inc ., No. 73-1765 (3rd Cir. November 4, 1974). 
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neither the stator frame nor the work platforms were "platforms." He 
held further that, although the powered work platform was within the 
standard, the alleged violation must still be vacated because complainant 
failed to prove employee exposure within six months of the alleged violation. 
Thereafter, he vacated the citation in its entirety. 

The action of the Judge with respect to the stator frame and 
powered work platform was in error. We have already discussed the appli¬ 
cability of section 1910.252(e)(1)(i) to stator frames, and conclude 
that they are platforms for purposes of standards regulating work-surfaces.35a7 
Section 1910.252(e)(1)(i), however, is limited in applicability to welders. 
Complainant's exhibit 13, a photograph, clearly depicts a General Electric 
employee operating a drill press on an otherwise unguarded stator frame. 

On these facts, section 1910.23(c)(1) is the applicable standard and a 
violation is established. The record does not support a willful allegation 
of violation of section 1910.23(c)(1) in this instance, however, because 
General Electric disputed the applicability of this standard in gnnd faith. 

As such, the nature of this violation must be reduced from willful t.n seriouc. 

35a/ This holding is consistent with the definition of the term "platform" 
in section 1910.21(a)(4). 


4 




381a 

Commission’s Decision 


Testimony regarding the powered work platform revealed that the 
platform could be raised to a height of ten feet. The platform lacked any 
type of railing. 

The only issue was that of "employee exposure" during the period 
prescribed by section 9(c) (29 U.S.C. §658(c)). Respondent attempted to 
establish that the platform was not to be used without guardrails. However, 
this testimony was directly refuted by the following testimony of the Union's 
safety director, who observed the platform in use at heights of six and eight 
feet: 

Q. On the occasions where you saw the employees working on 
It, was it provided with the standard guardrails? 

A. No. What it was, the employees had up there at the time 
tHat I saw it, and they had welded a piece of angle iron 
across to the shell that they were working on, and from 
the platform to the shell, to provide themselves with a 
temporary guard. 

Q. Was there a standard guardrail around all open sides of 
this platform? 

A. fto. ... (emphasis added). 

The platform was "regularly in use," being used at least once a month. 

Plainly whether "employee exposure" is an issue and if so, what 
type of exposure must be shown are questions that need not be resolved here 

s 

because the evidence clearly demonstrates that there was exposure to the 
risk of falling because of the absence of any fall protection. In this 
regard, the case is similar to Chicago Bridge & Iron Co ., No. 224 
(December 26, 1974). Men were often required to work in the area of the 
powered platform at heights which would require use of a platform of some 
type. The decision of Judge Chaplin as it relates to vacation of the citation 
for willful violation of section 1910.23(c)(1) - failure to properly guard a 
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powered work platform - Is reversed and that part of the citation Is 
hereby affirmed. 

We add that our reluctance to face the "exposure" Issue here Is 
reinforced by the fact that the Second Circuit and the Fourth Circuit have 
expressed differing views on the "exposure" Issue In Gllles & Cottlng & 
O.S.H.R.C ., 504 F.2d 1255 (4th Clr. 1974) and Brennan v. O.S.H.R.C. & 
Underhill Constr. Corp ., Nos. 74-1568 & 74-1579 (2d Clr., March 10, 1975). 
Gllles & Cotting is before us on remand, and the briefing period has not 
expired as of this writing. 

J. Bent Fixed Ladder 

Section 1910.27(f) xy requires all fixed ladders to be main¬ 
tained in a safe condition. Complaint paragraph V(c) alleged that: 

Respondent . . . violated the standards 
at 29 CFR 1910.27(f) in that . . . [it] 
failed to maintain a fixed metal ladder 
in a safe condition. Specifically the 
side rails of the fixed metal ladder 
were bent to the left near the bottom 
so as to affect the safety and stability 
of the ladder. This condition existed 
in building No. 52, Bay B-24. 

In his decision Judge Chaplin concluded that: 

Item No. 3 of this citation pertained to 
the stability of a bent ladder. The appli¬ 
cable standard requires ladders to be main¬ 
tained in a safe condition. Safe meant 
different things to different people. To 
one CO it meant stable, to another it meant 
solid rungs and to the Union Safety Director 
it meant no fear of falling from missing a 
rung. The testimony was that the ladder 
seemed stable to grip, the rungs appeared 
to be solid. The evidence presented, in¬ 
cluding the picture of the ladder in question, 
does not support a determination that this is 
an unsafe ladder. The Secretary has failed 
to sustain his burden of proof. 
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The Judge's concluslor is In error. The standard does require 
ladders to be "maintained in a safe condition." A photograph, Secretary's 
exhibit-15, of the instant ladder revealed that the bottom two rungs were 
bent out of the vertical plane of the ladder. An employee climbing down 
such a ladder, relying on the ladder to be straight, could easily misstep 
and fall a distance of some three feet. Clearly, such a fall'could result 
in injury to the employee. A non-serious violation has been established. 

The decision of the Judge on th - s issue is reversed. 

K. Use of Mechanical Handling Equipment; Aisles and Passageways 

General Electric was cited for using mechanical handling equipment 
in an area where permanent aisles and passageways were not appropriately 
marked and kept clear. 

The pertinent standard reads as follows: 

1910.176 - Handling materials - general . 

(a) Use of mechanical equipment . 

Where mechanical handling equipment 
is used, sufficient safe clearances 
shall be allowed for aisles, at load¬ 
ing docks, through doorways and wherever 
turns or passage must be made. Aisles 
and passageways shall be kept clear and 
in good repair, with no obstruction across 
or in aisles that could create a hazard. 

Permanent aisles and passageways shall 
be appropriately marked. 

Testimony concerning this alleged violation revealed that one 
half of Bay C of Building 52 was used as a furnace room. In the remaining 
half of the bay numerous palletized boxes and bags of material were randomly 
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sitting where they were dropped. The compliance officer did not see 
any actual mechanical handling equipment in use at the time of inspection, 
but drew a reasonable Inference as to their use as the result of the stored 
pallets of material. 37/ There were no aisles or passageways that were 
marked as such. This could impede egress in case of fire. Also, General 
Electric's employees were exposed to the resulting hazard because they 
had to pass through this area to tend the boilers. In addition, a hoist 
operator worked in that bay. 

On cross-examination the issue of the amount of stored material 
was explored. Judge Chaplin Interposed the following question: 

The Court: . . . Was that half of the room 

more full than it was empty? 

Compliance 

Officer: Yes. 

Finally, a General Electric's witness admitted that at the time 
of Inspection there were no aisle markings. 

Judge Chaplin vacated the citation.noting that the "crux of the 
Issue," whether there was any need for permanent aisles in the storage room 
had not been resolved. In addition, he characterized the area as "a temporary 
storage situation, being utilized during alterations." Judge Chaplin's decision 
on this issue was In error. 

327 Later, duHng cross-examination, General Electric's superintendent, 
Weldments, Sub-section, Large Turbine Steam Department, Building 52, 
admitted that powered vehicles such as fork-lift trucks were used in 
Bay C. 
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The record clearly indicates that a storage area was entered 
by mechanical handling equipment, and it was, at the time of inspection, 
devoid of aisle and passageway markings. 38/ The compliance officer 
neatly summed up the dilemma with his response to the following two 
questions asked during cross-examination. 

Q. You say, Mr. Nead, that the aisles weren't marked? 

What aisles? What aisles are we talking about, sir? 

A. That is what the problem is. There weren't any 
aisles in there. In any place of business where 
people work, or merchandise is stored, they must 
have a permanent aisleway which is to say that a 
minimum in the event of people just walking, 28 
inches, and to give them access to get out of the 
building, and in the event of mechanical piece of 
equipment, and it must be as wide as the vehicle. 

Q. In a building, including the storage areas, must 
be aisles designated; is that your point? 

A. That is correct. They must be designated. 

Moreover, Judge Chaplin's characterization of the aree as a 

temporary storage facility is not supported on the record. The Judge's 

characterization misses the point of the specified violation and the 

standard. There may be "permanent" aisles and passageways through even 

temporary storage facilities. In the sense of the standard, "permanent" 

* 

obviously does not mean forever. It must be construed in light of the 
objective or the standard - here provision for marked ways of egress 


38/ We note, however, that aisles and passageways in thi* irea have, 
since the citation, been m.irked. 
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In case of emergency. It suggests any duration other than transitory. 

The decision of the Judge vacating complainant's citation on this Issue 
Is reversed. 

L. Other Issues 

The Union has alleged error in Judge Chaplin's failure to re¬ 
classify certain citations as "willful" or "repeated" or as otherwise more 
serious than alleged by the Secretary. Citations for "willful" or "repeated" 
violations warrant the assessment of the most severe civil penalty that the 
Act provides. There would be clear prejudice to an employer if he had no 
notice thereof during the proceeding. Cf. N.L.R.B. v. United Aircraft Corp. , 
Hamilton Standard Dlv., 34 Ad.L. 121 (2d Cir. 1973). We therefore are con¬ 
strained to reject the contentions of the Union. 

With respect to raising non-serious violations to serious violations, 
we have affirmed the action of the Judge when he did so on the basis of the 
evidence pursuant to the motion of the Union and in the absence of prejudice 
to respondent. With respect to the remaininc non-serious violations in this 
proceeding, review of the facts of each violation compels us to conclude that 
they were properly characterized by the Secretary. 

The Union argues that it should share the enforcement role of 
the Secretary of Labor by bringing violations of the Secretary's standards 
to the attention of General Electric and that failure to act on the 
"alleged violations" would thereafter form the basis for the issuance of 
a citation for "repeated" violation by the Secretary. 
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Certainly, Informing an employer of any failure to follow a 
standard Is to be encouraged. But a notice to the emp.^yer that he Is * 

"In violation" of the Act from tlie employee's) Is not provided for In 
the Act. 

The Union has urged that the decision In this case be "compre¬ 
hensive." It seeks not only specific findings of fact and conclusions of 
law regarding the Instant violations, but also asks that "due consideration 
be given to the responsibilities of the [Commission] contained in section 
10(c) (29 U.S.C. 5659(c)) of the Act." Section 10(c) requires this Commission 
to: 

. . . [I]ssue an order, based on findings 
of fact, affirming, modifying, or vacating 
the Secretary's citation or proposed penalty . 
or directing other appropriate relief . . . . 

(emphasis added). 

"Other appropriate relief" In this instance would Include the 
Issuance of an order directing General Electric to "cease and desist" from 
Its policy of "unilaterally establishing health and safety programs without 
the advice, consent, and active participation of the Authorized Representative 
of Employees." 

The key to the consultation Issue Is that the position of the 
Union not be undercut vis-a-vis its relationship with management on 
safety matters. In this regard, a decision to require consultation 
on matters of employee safety, which Is limited to those covered In 
affirmed citations, is permissible under the Act, and will not detract 


r' 
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from the scheme of the National Labor Relations Act and section 8(a)(5) 
In particular. Moreover, section 2(b)(2) (29 U.S.C. 5651(b)(2)) states 
as one Congressional purpose of cur Act that employers and employees 
have separate but dependent responsibilities and rights with respect to 
achieving safe and healthful working conditions. Finally the Senate 
Report notes that: 

It has beer mace clear to the conrnittee that 
the most successful plant safety programs are 
those which emphasize employee participation 
In their formulation and administration; every 
effort should therefore be made to maximize 
such participation throughout industry. 39/ 

Accordingly, we adopt the suggestion of the Union and under authority 

granted to this Commission to direct "other appropriate relief" we 

hereby require General Electric to consult with its authorized employee 

representative on matters affecting employee health and safety, but 

In the interest of practicality *e limit our order to consultation 

on matters found in violation in this proceeding. Indeed, such 

an order may well be considered incidental to the abatement that 

Is otherwise required. We add that the Commission encourages 

employers to consult with affected employees and their 

representatives on matters of safety and health. 
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In appropriate cases such consultation will be considered In determining 
the good faith factor In the penalty computation. 

The Union asks that General Electric be ordered to take 
affirmative action to correct like standards violations 1r all of Its 
facilities nationwide. It asks that It be awarded costs. Finally, 
this Commission is asked to retain jurisdiction of this case by 
directing Judge Chaplin to be available to entertain any ad hoc 
applications for supplemental and summary relief. 

Respondent's employees have the right to request an OSHA 
Inspection when they believe that a violation of a safety or health 
standard exists that threatens physical harm or imminent danger. 

See section 8(f) (29 U.S.C. §657:f)). In addition, this right Is 
safeguarded by the further provision that upon receipt of an employee's 
request the Secretary must act upon it or notify the employee in writing 
of the reasons for his belief that there are no reasonable grounds 
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to believe that a violation or danger exists. Moreover, as is the case 
herein, when a respondent has a history of violations of the Act which 
are now final orders of this Commission, the penalty provisions of the 
Act will provide additional inducement for the employer to remain in com¬ 
pliance with section 9(a) (29 U.S.C. §654(a)). For these and the reasons 
set forth in Part D of this decision the holdings herein will be limited 
to the Schenectady facility. 

As a general rule, attorney's fees are not recoverable in the 
absence of statute or an enforceable contract providing therefor. 

Fleischmann Distill. Corp . v. P aler Brewing Co ., 386 U.S. 714, 717 (1967). 
Also, there are no fees or charges required by the Commission in its pro¬ 
ceedings. 

The statutory scheme under which this Commission functions does 
not contemplate, at least generally, the retention of jurisdiction while 
at the same time ordering compliance and payment of assessed penalties. 

The Secretary of Labor has the duties of enforcing compliance and initiating 
penalty collection. 

M. Penalties 

Section 17(a) (29 U.S.C. 1666(a)) provides that any employer who 
willfully or repeatedly violates the requirements of section 5 (a) 

[ : T J U.S.C. s654(a)) may be assessed a civil penalty of not more than 
$10,000 for each violation. Section 17(b) and (c) (29 U.S.C. §666(b) 
and (c)) provide that any employer who seriously violates the requirements 
of section 5(a) (29 U.S.C. §654(a)) shall be assessed a civil penalty of 
up to $1,000 for each non-serious violation. Section 17(j) (29 U.S.C. 

I666(i)) requires the Commission to assess all civil penalties giving due 


T 
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consideration to its appropriateness with respect to the size of the 
business of the employer, the gravity of the violation, the employer's 
good faith, and history of previous violations. 

General Electric is an extremely large corporation, employing 
more than 27,000 people at its Schenectady facility. It has a history 
of both non-serious and serious violations which are final orders of 
this Commission spanning a fifteen-month period prior to the March 1973 
inspection. 

The "good faith" of General Electric has been put into issue 
by the Union. The transcript reveals that its contentions are well 
taken. The Secretary established a substantial number of repeated 
safety violations. The Union presented its safety director who 
testified at length concerning company-union safety relations. He 
established there was no direct contact between management responsible 
for safety and the Union safety director. All such contact was instead 
channeled through Union relations personnel. Although all of the above 
was established, respondent did not call as rebuttal witnesses the two 
officials responsible for worker safety and health in Schenectady. Tne 
evidence further reveals that General Electric was aware of on-going 
violations, and applied little or no additional effort to see that they 
were eliminated. __ 

General Electric has been found in r.on-serious violation of 
the following standards in Part 1910: (1) .252(b)(4)(ix)(c); (2) .27(f); 


J 
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4 

(3) .176(a); and (4) .27(b)(l)(1ii). The gravity of each of these 

violations was low. The chance of injury resulting from their violation 
was slight. The Secretary has recommended no penalty for any of them. 

We agree. 

Respondent has been found in serious violation of section 
1910.252(e)(l)(i) for failing to provide fall protection to welders 
working on stator frames. The gravity of this violation is high. A 
fall from a height of fifteen feet would clearly result in serious 
injury. Moreover, because the frames are nearly cylindrical in shape 
and covered with oil in some places, the probability of a fall is high. 

In light of this and the consideration of the other statutory factors 
already discussed, we assess a $900 penalty. 

Respondent has been found in serious violation of section 
1910.27(c)(4) for failing to maintain proper clearance behind the rung 
of a fixed metal ladder at the 17 foot level. The gravity of this viola¬ 
tion is moderate. There is seven inches of space between the ladder and 
the fixed pipe that would allow an employee to partially control the place¬ 
ment of the foot on the rung, thereby reducing the chances of a "free" fall. 
The probability of a fall is low. In light of these and the other statutory 
factors already discussed the Judge's assessed $100 penalty is affirmed. 

No penalty may or should be assessed for General Electric's 
de minimis violation of section 1910.243(b)(1)(ii). 

General Electric has been found in "repeated" non-serious 
violation of the following standards in Part 1910: (1) .22(a)(1); 
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(2) .157(a)(2); (3) .252(e)(2)(iii). The Secretary asserts that the 

very nature of "repeated" violations requires the imposition of some 
substantial penalty. He further asserts that the action of Judge 
Chaplin in reducing the amount of the proposed penalties for section 
1910.252(e)(2)(iii) - welding screens, and section 1910.133(a)(1) - 
eye protection (alleged as a repeat serious violation) was subjective 
and inadequate, in contrast to the method used by the Secretary. We 
agree. We accept the advi:e of the Secretary, and affirm his proposed 
penalties of $500 for repeat non-serious violation of .22(a)(1); $1,000 
for repeat non-serious violation of .252(e)(2)(iii); and $2,000 for repeat 
serious violation of .133(a)(1). 

The citation for willful violation of section 1910.23(c)(1) is 
affirmed as it applied to the powered work platform. The gravity of the 
powered work platform violation is moderate in that the working height of 
the platform did not exceed 10 feet. A penalty of $2,000 is assessed. 

The alleged willful violation of section 1910.23(c)(1) applicable to 
stator frames has been reduced to a serious violation. The gravity of 
the stator frame violation is high. It is often partially covered with 
oil and men are very subject to fall from an oil covehed rounded surface. 
Moreover, its height exceeds 15 feet. A penalty of $900 is assessed. 

So ORDERED. 

FOR THE COMMISSION 



Executive Secretary 


DATED: 


APR 2 1W5 
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VAN NAMEE, Commissioner, dissenting in part. •. 

I respectfully dissent from n\y colleagues' decision, and particularly 
to: 

1. Their conclusion that we have the broad authority to issue an 
order directing an employer to cease and desist from a policy of uni¬ 
laterally establishing health and safety programs without the advice, 
consent, and active participation of the authorized representative of 
employees (slip opinion at p. 43). 

2. Their action of increasing the nature of a violation from non- 
serious to serious upon the Union's late motion so as to effectively make 
the union a coprosecutor with the Secretary. 

3. Their conclusion that a huge industrial complex wherein over 
27*000 persons are employed by six diversified corporate divisions each 
headed by a vice president, general manager and other smaller, separate 
departmental operations all located in more than 50 buildings at dif¬ 
ferent plant sites within the complex Is a single business entity or 
establishment such that a repeat violation under 29 U.S.C. 666(a). may 
be predicated solely on the basis that the same standard had been pre¬ 
viously violated at some location within the complex. 

4. Their finding of a willful-serious violation as to a work plat¬ 
form predicated on evidence that cannot support the finding as a matter 
of law so as to avoid deciding the issue whether a violation exists If 
an employee is potentially exposed to a hazard. 

5. Their conclusion that a product being manufactured is a 
platform within the meaning of 29 C.F.R. 1910.21(a)(4), such that 
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29 C.F.R. 1910.23(c)(1) requires guardrails on the product. 

6. Their decision finding that Respondent was in repeated-serious 
violation of 29 C.F.R. 1910.133(a)(1) for not requiring its employees to 
use eye protection devices and to their express overruling of cur decision 
In CAM Industries. Inc. . 7 0SAH1C 30, BNA 1 OSHC 1564, CCH E.S.H.G. para. 
17,373 (1974). 

7. Their refusal to defer to the administrative law judge's sub¬ 
jective determinations predicated on the evidence of record regarding the 
bent ladder, welding leads, and the like. 

The Cease and De si st Order‘ d 

As to this issue it is important to note first that while my col¬ 
leagues say we have broad authority to require management to consult 
(bargain ?) with labor on safety and health Issues they issue a limited 
order directed only to the matters found In violation. I object prin¬ 
cipally to the statement of bro.d authority, and I have reservations 
concerning the limited order. 

The majority order involves employees in areas usually reserved 
to management. Thus this Respondent is required by their decision to 
consult with the union on the question of erecting railings on stator 
frames, a product manufactured by Respondent. 1 ^ The majority in calling 
the stator frames work platform'; Implies that they are of planar con¬ 
struction. Slip opinion at p. 28. The exhibits clearly show the frames 


1J I note that Commissioner Cleary has recently taken the position that 
we do not have authority to issue a cease and desist order in a case where 
the question was whether a cease and desist order could issue to employees. 
_Atlantic & Gulf Stevedores. Dkt. No. 2818 (April 11, 1975). There he said 
a cease and desist order would be contrary to the policy of the Norris- 
LaGuardia Act. 




colleagues find Respondent In serious violation of 29 C.F.R. 1910.23 
(c)(1) and require abatement according to th« terms of the standard. See 
below under the subheading, "The Stator frames." 




396a 

Commission’s Decision 


to be cylindrical, and at least one employee testified they were round. 
They are clearly not suitable for guardrails. It therefore appears that 
the stator frames may have to be redesigned in order to effect compliance 
with the majority's decision. Under that decision employees will have to 
be consulted on the redesign. Surely, it is a novel proposition of law 
to have management consult on design matters. I suppose they .will in the 
future require consultation on capital investments in equipment because of 
noise problems and the like. 

Moreover, the majority position is counter productive because con¬ 
sultation will necessarily prolong abatement. And conceivably an abate¬ 
ment period will expire during consultation such that an employer may be¬ 
come liable for daily penalties under 29 U.S.C. 659(b) and 666(d). 

Finally, and contrary to the majority statement that their order 
"will not detract from the scheme of the National Labor Relations Act" 
(slip opinion at pgs. 43, 44),-^ I find that it may be in direct conflict 
with the N.L.R.A. and policy established thereunder. Under that Act 
employers and represented employees have a duty to bargain collectively 
ove.* the terms and conditions of employment in negotiating contracts or 
with respect to questions arising under existing contracts, and a failure 
to bargain by either party is an unfair labor practice, 29 U.S.C. 158(a) 
(5), (b)(3), and (d), subject to the jurisdiction of the National Labor 
Relations Board (N.L.R.B.). And if the bargaining agreement includes 


3/ No authority is given for the statement. 
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issues which are subject to arbitration, the N.L.R.B. will defer to ar¬ 
bitration. Collyer Insulated Wire . 192 N.L.R.B. No. 150, 77 LRRM 1931. 

In this case, by issuing a cease and desist order, the majority 
effectively finds that Respondent has failed to bargain, i.e., has com¬ 
mitted an unfair labor practice. In so doing, they invade that that is 
within the exclusive province of the N.L.R.B. Secondly, they invade 
without even bothering to determine as fact that Respondent has refused 
to bargain. Nor have they determined whether the Union before us is 
the appropriate bargaining agent for each of the safety matters deter¬ 
mined by their decision. - ^ And, last but by no means least, the bar¬ 
gaining agreements are not before us so I cannot say whether or not 
they have done violence to the N.L.R.B.'s policy to defer to arbitra¬ 
tion. But certainly I do conclude that their decision "detracts" from 
the scheme of the N.L.R.A. 

The Union As Coprosecutor 

The majority states that it does not here decide whether a Union 
may assume the Secretary's role of prosecutor (slip opinion at p. 15). 
Irrmediately after making the statement they amend the Secretary's 
citation for a non-serious violation of 29 C.F.R. 1910.27(c)(4) (lad¬ 
der clearance! on what is characterized as the Union's motion to find 


4/ The record shows that some matters in issue here have been submitted 
to grievance procedures. 

5/ On the record it is possible to infer that the Union in this case is 
the appropriate bargaining agent. But I also note that out of 64 depart¬ 
ments located in Respondent's complex, the Union before us represents 
employees in only 16. 
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a serious violation. Surely, the Union has beer, allowed to coprosecute 
when It is permitted to rewrite the citation. 

I find no authority for their action, and, of course, they cite 
none. In this regard I will merely note that all of the Act's provisions 
relating to employee rights are directed towards the abatement of hazards. 

A more reasonable interpretative approach than that taken by my colleagues, 
therefore, would be to conclude that the employees' concern over the 
severity of a hazard Is with the time It should take to abate a hazard 
rather than to the question of whether the violation Is serious or non- 
serlous for penalty purposes. 

Aside from the foregoing, a more Important reason exists for not 
Increasing the nature of the violation in this case. Respondent was not 
given notice either prior to or during the hearing that It had to defend 
against anything other than a non-serious citation. Indeed, neither the 
Secretary nor the Union moved to amend the citation at any time prior to 
or during the hearing. The most that can be said Is that the Union was 
concerned about the gravity of the violation. This is not enough to put 
Respondent on notice that It should be prepared to try Issues under 29 
U.S.C. 666(1). 

On the record, I would corclude that Respondent was In non-serious 
violation of 29 C.F.R. 1910.27(c)(4). 

6/ It should also be noted that n\y colleagues permit the Union to prosecute 
tne penalty Issues in this case (slip opinion at p. 48). They Imply that 
Respondent has acted in bad faith In view of such prosecution. I would not 
make such a finding particularly because of labor-management relation overtones 
In this case. See note 3. 
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The Repeated Violations 

My colleagues conclude that a repeat violation is one that occurs 
more than once "In a manner which flaunts the requirements of the Act" 

(slip opinion at p. 25). I would agree with this characterization. In¬ 
consistently, however, they go on to conclude that whenever a violation 
merely recurs In the same general geographical location, the employer 
Is In repeated violation. That Is, for the purpose of determining whether 
an employer has flaunted the Act they will look only to the fact of whether 
the second violation has occurred In the same general geographical loca¬ 
tion. They dismiss all factors bearing on the economic realities of the 
situation.^/ 

I cannot lightly dismiss the realities of the situation. In my view 
an employer cannot be said to have flaunted the Act's requirements unless 
those having authority to require abatement of the original violation are 


7/ My colleagues do not even so much as discuss the economic factors 
involved. It Is enough for them that the Secretary's compliance of¬ 
ficers are unlearned regarding corporate structures end that Respondent 
requires a landlord to provide utility and maintenance services for 
Its various facilities. As to the lack of training presumably even 
compliance officers are aware of the fact that this Respondent Is one 
of the Nation's largest corporations and produces many different 
product lines. As for the landlord services, It hardly comes as a 
surprise that the provision of utility and maintenance services 
for all operating divl^ ons and groups are performed by a separate 
organization. However, that does not mean that the landlord has 
responsibility for requiring compliance with safety regulations by 
the operating divisions. Cf. Buckley & Co., Inc. v. Brennan, 507 
F.2d 78 (3d. Clr., 1975). - 
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also those who should have known of and prevented the occurrence of the 
repeated violation. The keys arc prior notice and the authority to cor¬ 
rect. 

The facts of this case demonstrate the inappropriateness of my 
colleagues' test. Respondent employs more than 27,000 working people 
at its Schenectady operation. They are employed by 16 different divi¬ 
sions and over 64 departmental groups. The operations are diverse. 

For example, the product lines Include steam turbines and generators, 
A.C. motors, mic-owave tubes, irsulatlng wire, castings, and gas tur¬ 
bines. In addition research and development laboratories such as the 
Knowls Atomic Power Laboratory are located at Schenectady. In view 
of this diversity, large operations such as the steam turbine and gener¬ 
ator operation are organized intc divisions headed by a vice president- 
general manager. The One River Foad facility includes over 50 buildings 
'located on 130 acres of land. The Nott Street facility is much smaller, 
but It has at least four or five buildings.^ My colleagues' test comes 
down to this: a prior violation of a standard occurring in, e.g., the 
Knowls Atomic Power Laboratory is sufficient to make a subsequent vio¬ 
lation occurring in, e.g., the Insulated wiring division repeated within 
the meaning of 29 U.S.C. 666(a). The statement of the test demonstrates 
Its absurdity. 

Turning now to the specific repeated allegations I note that the 
evidence does not preponderate in favor of a finding that a person or 


8/ The Union's safety director testified that Building No. 273 involved 
Herein contained 22 acres of floor space and Building No. 52 Is as large 
as a football field. 




401a 

Commission's Decision 


persons having authority to prevent repetitions from occurring was ever 
apprised or should have been apprised of the original citations. There 
is some evidence tending to show that some of the violative circumstances, 
both original and recurring, took place within the steam turbine and 
generator division. Too, there is an indication that the same safety 
official for Respondent was present at some prior inspections and at 
the one which gave rise to the repeat allegations. But this is not 
enough in my view to establish a sufficient nexus to warrant the assess¬ 
ment of penalties of up to $10,000. I therefore dissent from finding 
Respondent in repeated violation. 

Potential Exposure 

ty colleagues' statement concerning this issue arises in connection 
with the allegation that Respondent was in willful-serious violation of 
29 C.F.R. 1910.23(c)(1) because it failed to provide guardrails on a 
stator frame and on a powered work platform. They conclude that Res¬ 
pondent was in willful-serious violation as to the work platform. 

As to the stator frame they find a serious violation because of a 
genuine conflict between the parties as to whether the standard applies. 
The administrative judge vacated as to the work platform because the 

t was no - : in use at the time of the inspection, 
and the Secretary failed to show that employees had used it for six 
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9/ 

months prior to the Inspection. He also concluded that the cited 

10 / 

standard does not apply to the stator frame. I would affirm his 
disposition. 

In reaching their conclusion regarding the powered work plat¬ 
form n\y colleagues say that the record demonstrates actual (as opposed 
to potential) employee exposure to a hazardous condition. Therefore, 
they say, there Is no need In this case to address the problem created 
by the conflicting court decisions on the exposure Issue. Compare : 
Brennan v. OSHRC (Underhill Const. Co.) . Nos. 74-1579, 74-1568 (2d Clr., 
March 10, 1975); Brennan v. OSHRC (GillIs & Cottlng) . 504 F.2d 1225 
(4th Cir., 1974); Southeast Contractors, Inc., v. OSHRC , No. 74-2698 
(5th Clr., March 19, 1975). 

fly colleagues rely on the Union Safety Director's testimony 
which they quote at page 37 of their opinion. Three conclusions may 
be drawn from the quoted testimony: (1) the safety director saw people 
on the platform; (2) his testimony Is without reference to time, thus 
we do not know when he saw the people on the platform and therefore 
cannot conclude that his obs _t1on Is within the period of limltaulons 
prescribed by 29 U.S.C. 658(c); and, (3) his testimony does not establish 
an operating height for the platform whereas the standard only requires 
guarding above four feet. Clearly, the majority errs In finding any 
violation much less a willful-serious violation on the Union official's 
testimony. 

9/ He also concluded that the cited standard was Inapplicable because 
the device referred to as a work platform was In fact a scaffold and 
not within the cited standard. His conclusion was correct for the 
reasons he assigned. 

10/ This issue Is dealt with under the subheading "The Stator Frames" 
Infra. 
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On the other hand, there Is other evidence from which we might 
or might not be able to infer that employees were potentially exposed to 
an unguarded work platform or scaffold (see note 9). My colleagues err 
by not resolving the willful-serious citation on this evidence. As for 
ir\y view, we should adopt a rule that exposure or accessibility may be 
established by evidence tending to show that an employee's assigned duties 
either have brought him Into the area of risk presented by a hazard or 
reasonably will bring him into such area of risk. The evidence In this 
case should he considered In the light of such rule. In any event, the 
Issue must be resolved because it Is fundamental to all enforcement activity 
under the Act. 

I turn now to the matte of the stator frames. 

The Stator Frames 

colleagues conclude that Respondent violated 29 C.F.R. 1910. 
23(c)(1) In a serious manner because a stator frame was not provided with 
guardrails as required by the standard; a drill operator was exposed. 

They assess $900. They also conclude that 29 C.F.R. 1910.252(e)(1)(1) 
was violated In a serious manner because two welders were seen working 
on a stator frame and were not protected from falls by guardrails, tled- 
off safety belts, or other means. Again they assess '$900.^ Their 
findings are predicated solely on their conclusion that stator frames 
are work platforms within the meaning of 29 C.F.R. 1910.21(a)(4). 

The administrative /*udge concluded to the contrary because he was of 

11/ The assessment appears to be punitive in view of the record. The 
Union s safety director testified that the hazard has been abated with 
safety belts. 
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the view that the stator frame was a "work piece" rather than a platform 
as th® term is usee ir 1910.252(e)(1)(i) and defined by 1910.21(a)(4). 

Insofar as my colleagues would require that guardrails be erected 
on stator frames : must agree with the judge's rationale. The reason 
is rather simple. If this Respondent is required to provide standard 
railings on its product because it !s of such size that employees must 
be on it to manufacture it, then any other employer similarly situated 
can also be required to erect guardrails on its product while its being 
manufactured. For example, their rule will require the erection of guard¬ 
rails on the wings, tail assemblies and fuselages of large aircraft 
. being manufactured. Other equally monstrous modifications of product 
design can be easily imagined. Nevertheless, this is the result my 
colleagues achieve by cor-.truing the term "platform" to include an 
Item being manufactured so as to bring it within 29 C.F.R. 1910.23(c)(1). 

Moreover their construction is unnecessary. The safety 
hazard Involved with the alleged violation of 29 C.F.R. 1910.23 
(c)(1) Is that the driller was vorking at a height and not provided 
with protection against a fall. I can only wonder why the Secretary 
and my colleagues insist on requiring that guardrails be erected on 
the stator frames when it appears that Respondent's real failure was 
in not providing a scaffold for the driller to work from (29 C.F.R. 
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1910.28(a)(1)). In short, there is a safety pract.ce available which 
answers the problem I address. However, Respondent was not cited for 

failing to provide a scaffold for the drill operator and such issue 
was not tried. 

A different situation and standard exists as to the two welders. 

29 C.F.R. 1910.252(e)(1)(i) unlike 29 C.F.R. 1910.32(c)(1) allows 
alternative means for protecting welders from falls. Thus it lists 
railings, safety belts, or any other effective means. It is true 
that the standard provides that "A welder or helper working on plat¬ 
forms, scaffolds, or runways shall be protected against falling...", 
and therefore argueably is not applicable to products being manufactured. 
But it is also true that the standard can be interpreted so as to ef¬ 
fectuate its purpose. Brennan v. OSHRC (Gerosa. Inc. l. 491 F.2d 1340 
(2d Cir., 1974). This may be done simply by reading the terms "plat¬ 
forms, scaffolds, or runways" by way of example rather than as terms 
of limitation. When the terms are read in such fashion, the standard 
can be said to require fall protection for welders working on a product, 
l.e., it can be read as requiring fall protection on platforms, scaffolds, 
runways, or products. I would so Interpret the standard. The record 
shows that safety belts could have been used ard that the hazard was in 

fact abated with safety belts. Accordingly, a violation was established 
as to the welders. 

The Eye Protection Issue 

Perhaps of all the actions taken by my colleagues in this case 
their action in finding a repeat violation of 29 C.F.R. 1910.133(a)(1) 
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and assessing a penalty of $2,000 is the most punitve and the least war¬ 
ranted. The record simply does not support their treatment of this issue. 
It is uncontroverted that Respondent supplies eye protection, posts eye 
protective equipment use areas, and mandates that employees use the 
equipment. 

As to Respondent's general program on this issue the following 
exchange took place between the administrative judge and counsel for 
the Union: 

The Court: They see the inspector coming, and all they 
have to do is take their goggles off and they have got a 
violation. 

Mr, Chertkov: At G.E. thev are fired. I mean t.iat is 
a great fear...(Tr. 344-45). 

With regard to the specific circumstances alleged as the basis of the 

repeat violation the Union's safety director testified as follows: 

Q. You didn't observe, at any time, the use of that jack 
harrmer during that Inspection; is that correct? 

A. No, because after we--we went right on by, after that 
Incident...and I don't know whether the employees went 
back and used the jack hammer or not. 

Q. As you were approaching It, is what I am really talking 
about. 

A. As we were approaching, I was aware that the employees 
were over In the area. 

Q. Is that all? 

A. I don't know exactly vhat job they were doing, and I 
know that one had a jack lammer In his hand. 

Q. You don't know whether the Jack hammer was functioning? 

A. No, I don't. There are several boring mills running 
at the same time in that area. 
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Q. •••Now, It is your testimony, I take it, that it is clearlv 
is'that 1 correct? 1 " 9 N °‘ ] 273 that Safety glaSSSS are t0 be wor ^ 

A. Yes, it is. It is posted on all the doors. 

* * * * 

Q. This is a fairly rare occurrence, would you say, in 273 
to see somebody without safety glasses on? * 

A. Without safety glasses? 

Q. Yes. 

A. Yes. (Tr. 453-455). 

The witness also testified as follows: 

Sk *••w°uld you say that the safety glass rule is generally 
observed in those two buildings [the buildings inspected]? 

those buildings. thit “ f,ty 3 ' aSS ru,e ,s ° bse ™* d <» 

In view of the foregoing there can be no doubt that even if a vio¬ 
lation existed it was a rare and unusual circumstance. Respondent pro¬ 
vided glasses; their use was required and enforced. It did all that was 
possible in the circumstances, and the citation should be vacated. 

B rennan v. OSHRC (He ndrix d/b/a Alsea Lumber Co. ) No. 73-1938 (9th Cir., 
February 24, 1975). 

Moreover, I see no need for the majority to overrule our decision 
in CAM,Industries, Inc., 7 OSAHRC 30, BNA 1 OSHC 1564, CCH E.S.H.G. para. 
17,373 (1974). There we said that 29 C.F.R. 1910.133(a)(1) does not im¬ 
pose a requirement that employers are responsible for making their em¬ 
ployees use eye protection. If ny colleagues fear that a use require¬ 
ment will not be imposed by the standards absent an overruling of CAM , 

I would merely point out that the standard is redundant to section 1910. 


/ 
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132. I am aware, of course, that the doctrine of stare decisis is one 
of policy. Nonetheless, it is poor policy to willy-nilly overturn pre¬ 
cedents particularly where there is no need. All that is accomplished 
by such action is the creation of uncertainty in the minds of those who 
must obey the law. 

Miscellaneous Matters 
A. Welding Leads; Tripping Hazard 

Respondent was cited for a repeated non-serious violation of the 
general housekeeping standard (29 C.F.R. 1910.22(a)(1)) because allegedly 
welding leads created a tripping hazard in Building No. 52. Although 
rny colleagues find that the cited standard does not apply to the circum¬ 
stances in view of 29 C.F.R. 1910.5 because a more appropriate standard 
(29 C.F.R. 1910.252(e)(l)(iii)) does apply, they nevertheless affirm the 
citation. 

The administrative judge vacated. He observed that the welding 
standards recognize that cables must be spread out to avoid overheating 
and damage to insulation, i.e., :he creation of other potentially ser¬ 
ious hazards. He also noted that the cited standard is subjective in 
that it requires places of employment to be "kept clean and orderly and 
In a sanitary condition." On tho evidence of record he determined Res¬ 
pondent had complied. I would defer to his evaluation of the matter. 

B. Fixed Ladder With 12" Rungs 

It is undisputed that Respondent's ladder was provided with 12 inch 
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rungs as opposed to 16 inch rungs in violation of the terms of the cited 
standard (29 C.F.R. 1910.27(b)(1)(1ii)). The judge noted that other 
standards permitted rungs of the size used by Respondent. On review, 
the Secretary agrees that the violation is de minimis . I would affirm 
the judge's disposition on that basis. 

C. Bent Fixed Ladder 

Respondent was cited for violating 29 C.F.R. 1910.27 because al¬ 
legedly it did not maintain a fixed ladder "in a safe condition." The 
ladder was supposedly unsafe because the siderails were bent to the left 
near the bottom. Thus it was said the stability of the ladder was af¬ 
fected. The administrative judge determined as a matter of fact that 
the distortion was "minimal." He concluded that a violation had not 
been established; the ladder was safe. I agree. 

In affirming my colleagues shift the issue to one that was not 
pleaded and was not tried. They predicate affirmance on the ground 
that two rungs were bent, and they conclude that an employee could miss 
his step. I dissent. 


D. Mechanical Handling Equipment; 

Unmarked Aisles 

Respondent was cited for violating 29 C.F.R. 1910.176(a) because 
permanent aisles and passageways in a furnace and temporary storage 
room were not appropriately marked. My colleagues affirm but do not 
mention that Respondent was abating the condition at the time it sup- 
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posedly violated the standard. The judge vacated, and I would affirm. 
In this regard I note that the Act contemplates exposure to hazardous 
conditions for the purpose of eliminating them (29 U.S.C. 662(a)). 

Conclusion 

For the reasons given I dissent to so much of my colleagues' 
decision as I have discussed. As to those portions not discussed, 

I am in agreement with their disposition but not necessarily for their 
reasons. As should be evident from my discussion, they frequently say 
one thing but say their action is predicated on another. 
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[UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


GENERAL ELECTRIC COMPANY, 

Petitioner, 

-against- 

OCCUPATIOIJAL SAFETY AND HEALTH 
REVIEW COMMISSION, 


PETITION 
FOR REVIEW 


Respondent. 


General Electric Company hereby petitions the Court 
for review of so much of the Order of the Occupational Safety 
and Health Review Commission issued on April 21, 1975 in 
Secretary of Labor v. General Electric Company , OSHRC Docket No. 
2739, as (1) held that the Company committed a repeated serious 
violation of 29 CFR Part 1910.133(c)(1) (protective eye equipment) 
and, in connection therewith, assessed a penalty of $2,000.00; 
and (2) further held that the Company committed a willful violation 
of 29 CFR Part 1910.23(c)(1) (powered work platform) and, in con¬ 
nection therewith, assessed a penalty of $2,000.00. 


Dated: New York, New York 
June 20, 1975 


ARANOW, BRODSKY, BOHLINGER, 
BENETAR & E INHOE’.’ 

By !tiJ/1 1 Jf in _ 

X Member of the Firm 
Attorneys for Defendant 
General Electric Company 
Office & P. O. Address 
469 Fifth Avenue 
New York, New York 10017 
212-889-1470 


ROLAND C. RADICE 
General Electric Company 
1 River Road 

Schenectady, New York 12305 
518-393-1430 
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JNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


NERAL ELECTRIC COMPANY, 


Petitioner, 


-against- 


CERTIFICATE 
OF SERVICE 


CCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION, 

Respondent. 


The undersigned hereby certifies that a copy of its 

etition For Review has been served this 20th day of June, 1975, 

y certified mail upon the following, neither of whom is a named 

respondent herein, at the addresses listed below: 

Francis V. LaRuffa 
Regional Solicitor 
U. S. Dept, of Labor 
1515 Broadway, Room 3555 
New York, New York 10036 

Boren Chertkov, Esq. 

I.U.E., Radio & Machine Workers, 

AFL-CIO, CLC Local #301 
1126 16th Street, N.W. 

Washington, D. C. 20036 

In addition, the undersigned certifies that a copy of 
its Petition For Review has been served this 20th day of June, 1975 
f certified mail upon the Amicus Curiae below at the following 




ddress: 


Bertram Robert Cottine & Stephen 
' Early, Repres. of Health Research 
Group 

2000 P Street, N.W. Suite 708 
Washington, D. C. 20036 


ARANOW, BRODSKY, BOHLINGER, 
BENETAR & EINHORll 

By "7//. 4 _ 


member ol 


le Firm 












State of Nf.w York, 
County of New York, ss 


Joseph Bose Hi , being duly sworn, deposes 
and says, that on the 26thdav otApril 19 76, a t 3:00 o ’ c lock 

P V M. he served the annexed Joint Appendix, in re- General Electric 
v. Occupational Safety and Health Review Comm.et al. 

unon SEE SECOND SHEET 


Esq(s)., Attorney(s) 


for 


SEE SECOND SHEET 


by depositing 1 true copies 


thereof in a Post Office Box regularly maintained by the Government 
of the United States and under the care of the Postmaster of the 
City of New York at Village Station, New York, N. Y. 10014, enclosed 
in a securely closed wrapper with the postage thereon prepaid, ad¬ 
dressed to said attorney(s) at (his/their) office 

SEE SECOND SHEET 


that being the address designated in the last papers served herein by 
the said attorney. ** 


Sworn to before m^ pPs at if 
day of 19X 


v/ 


JOHN ALUSICK 

Notary Pubt.c, State ol New Yortl 
No. 31 4GC2133 
Qualified in New Vorii County 
Commission Expires March 30, iy',Y 


Qbk*. O&WJtk 
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1. Allen Sachel, Esq. 

U. S. Department of Justice 

Civil Division 

Appellate Section 

10th & Pennsylvania AVe. N. W. 

Washington D. C. 20530 A ttorney for Responden t,Occupational 

Safety and Health Review Comm. 


2. Winn Newman, Esq. 

international Union of Electrical Radio 
and Machine Workers 
AFL—CIO-CLC- and its Local No.301 
1126 16th St. N. W. 

Washington D.C. 20036 Attorney for Interveno rs 


3. William J. Kilberg, Esq. 

Attni Nancy L. Southard, Esq. 

U. S. Dept, of Labor 
Room S4004 

200 Constitution Ave. NW 

Washington DC 20210 At torney for Responden t - Secretary 

of Labor 
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